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et e o Contract Ofﬂoadi_ng:Under‘the~i13¢';on0my Act o e

! Major Nathanael Causey

A Instructo?, Contract Law Divisior’ H_ SRR a , o
The Judge Advocate General’s School, Umted State.t Army """ B e
ER1th ()L S E B A AR T P L e, PR
[ 'i"g { '.1‘1'. T ‘.‘. O S N L EN [ ) { R )‘LJC..; ’
RTINS 7 Intreduction -+ . . . my.: Act. Thxs article: explores the hrstory and purpose of the
R T SR Economy-Act, discusses current statutory provisions, exam- -
. “We're not talking about an occasional slipup here. .. ines the DOD’s use of the Economy Act to offload require-
.- We're looking ata government-wide, systematic end- .~ ments, and reviews changes in the DOD POlle in ft‘fSPO“S‘3 to:
o Tun around the procurement rules.” i '; . recentt:ongressronal dxrectlon. :
. el . . ;vl,‘f‘ Fr Do . i T
Wrth thls statement, Senator Carl Levin mdtcted the Cop Hlstory and Purpose
Department of Defense’s (DOD) .use of .the Economy Act of ; | v
1932 (Economy Act or Act),? an often mrsundcrstood statute ; Prror to the Economy Act, federal agencres had no general
designed to promote efficiency in, government procurement. authority'to order goods or services from another agency.®:
The Economy Act authorizes federal agencies to order goods Agencies were prohibited from undertaking work for other.:
and services from other. federal agencies when an agency agencies if it mvolved. increasing the-lr:personnel .or facilities,
determines that it is in the best interest of the government to and. they were prohibited from receiving reimbursement for »
do so and the ordered goods or services cannot be provided the.pay of personnel performmgithe work for ~another agency.?
“as conveniently or cheaply” by private industry.3 Signifi-,  As the Great Depression took hold and the nation was con-
cantly, agencies placing an Economy Act order with another fronted with “industrial stagnation, unemployment, a period of
agency are exempt from the normal requirement to obtain full low commodity prlces and dwindling, if not disappearing,
and open competmon 4 Over the past several years, the DOD national income,” Congress sought ways to curtail the expens-
has used the Economy Act extensxvely to order goods ‘and ser- °$ of the federal govemment-."f’ Congress fC‘Z?d on the ‘1.3‘:0"'
vices using other agencies’ 'C'o'n'tracts a pracuce known as omy Act'hs'a method of realizing substantial economies in the
“offloading.”S Although precise ‘amounts' are unknown, the government by deleting “duplicating and overlapping activi-
DOD offloaded as much as 53 bl]lnon per year from 1990 to ties.”!1 The legislative history reflects Congress's belief that
1992.6 private industry should not be called on to perform “what gov- -

ernment agencies can do more cheaply for each other,” and -

Because of persistent abuses of the DOD’s authority under that government agencies * especrally equipped to perform the

the Economy Act, Congress ‘recently: directed the DOD to work” should be available whenever work can be performed '
rewrite its regulations implementing the Act.”: In response, the “as expeditiously and for less money” than elsewhere.12 Con- "

DOD has substantially restricted offloading under the Econo- gress also recognized that it would be unfair to the agency

ISenator Carl Levin, quoted in Report: Agencies’ Contracting Practices Dodged Federal Law, DALY PROGRESS, Jan. 27, 1994, at Al, A6.
R O P A st

231 U.S.C. § 1535 (1988).
3.

SRS i rit REUAS P B R ety fut o . [ [
4 lO U S.C. A § 2304(c)(5) (West Supp l994) (allowmg agencles to use "other than competitive procedures when a statute expressly authonzes the procurement
from another agency); National Gateway Telecom, Inc. v. Aldridge, 701 F. Supp. 1104 (D.N.J. 1988); Licbert Corp B 232234 S 70 Comp Gen. 449 91-1 CPD
9413 (1991).

58ee Off-Loading: The Abuse of Interagency Contracting to Avoid Competition and Oversight Requirements, Gov't Cont. Rep. (CCH) § 99,761 (Feb. 18, 1994).

61d. See also OFFICE OF THE INSPECTOR GENERAL, DEP'T OF DEFENSE, AUDIT REPORT NO. 93-042, ALLEGATIONS OF IMPROPRIETIES INVOLVING DOD Acomsmom OF
SERVICES THROUGH THE DEPARTMENT OF ENERGY (Jan. 21, 1993) [hereinafter DODIG ReporT 93-042}. :

Py

7National Defense Authorization Act for Fiscal Year 1994, Pub L. No 103 160 § 844, 107 Sta! 1547 I720—21 (l993)

8See In the Matter of Washlngton Nat'l Anrport Fedeml Avratlon Admrn lntra-agency Relmbumements Under 3l U S C § 686 (1970) B- 136318 57 Comp Gen
674 (1978).. . ST . AT ’

e i &

9To the Secretary of Interior, A-22581, 7 Comp. Gen. 709 (1928) (reimbursement would have the effect of nugmenung appropnauon) See al:o 3l us. C § 1301
(“Purpose Statute”); 31 U.S.C. § 3302(b) (“Miscellaneous Receipts Statute”). AT

IOH R. Rer. No. 1126, 72dCong Ist Sess. 1 (1932). N PN S S A LR

“ldatlS R E e AL O S

-

"Id. at 16.
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performing the work to shoulder:the cost of perforinance, and
thus decided that the “entire cost” must be paid by the agency
ordering the goods or services.!3

')\n\ i

Congress passed the Economy Act in 1932 as an amcnd
ment to section 7 of the Fortification Act} of 1920. '4 As ng1

S) N

nal]y written, the Economy Act authorlzed the head of any
“executive department,” “independent establishment of the
goveérnment,” “bureau,”; or. “officé, 10 place orders:with
another agency, if funds were available-and if the order was in’
the: “interest’of the igovernment.”13; The:Act required the:
ordering agency . to pay’the actual.cost of the goods or services:
provided and authorized advanceipayment:to the performing
agency. Significantly, the Act did not authorize contract
offloading; orders were permitied only:td agencies “in a posi-
tion to supply or equipped to render” the requested goods or
services, 16 The' Act also contained:an important proviso-~that
if the required goods' or services “can' be-as conveniently ior:
more cheaply performed- by private agencies ‘such work shall”
be let!by ‘competitive bids tossuch:private agencies.?17. Furs
ther, the rActiprovided that-an order to another agency *shai:.
be considered as obligations ipgn:appropriations in the same’
manner as - orders: or: cdntracts placed wrth prwate
contractors.”18 i i nla - anuny S
RIS AL TSN T EE SN BT ‘z!r;m nes el
The pracuce of ofﬂoadmglbegan m 1942. Congress 4
amended the Economy Act to authorize the ‘Departments of
War, Navy, Treasury, and several other agencies to order ,
goods,and. services from an agency in.a position o _supply,.,
render, ,or ! oBtaln by contract” the requested.goods or ser-
vices. ‘9 _Congress subsequently-made offloading; available ton
all agencies. in'1982.20 Congress;believed that removal; of the .
restriction ,on offloading would.allow the ° “maximum.utiliza-

<1 i ,
o b )

tion. by the Government of ;yaluable expertise” developed by.-

the various agencxes thus promotmg efﬁcrency in government;

Voaitant il ol i SUNToow b Beeliacunt o oomag

1314
PRI 0] BN BETRS ¢ ST
14 Act of May 21, 1920, ch. 194 §7(a) 41 Stat. 613

\5Economy Act of 1932, ch. 314, § 601, 47 Stat. 417.

nall R ARTTR I R R Y X Ll

, Tprocnrement i} To prevent ‘agencies from using this autho-

rization to circumvent funding restrictions or limitations, Con-
gress added a new requirement that any condition or limitation
applrcable to an ordering agency’s amounts for procurement

\ " apphes to the placing of the order or the making of the con-

tract:"zz RN

Congress also amended the Economy Act in 1950 to pro-
vide that no funds used pursuant to thé Act “shall be available
for any period beyond that provided by the Act appropriating
such funds.”23; By this amendment; Congress:intendéd to
restrict agencies’:use of the. Economy Act:as a vehicle toicon-
tinue the life of appropriated:funds beyond their period of
availability.* No longer could orders be considered as oblig-
atiohd in>the ‘same manner as' contracts ‘placed with private
firms. - Rather, the ordéring agércy must not only- usé Cuirent

fands' when ordering' under the Act, but the pérforming ngencyi
alsé tust use cirrent funds when ﬁ]lmg the order 25 7 bl

il A RSN IS KRN VAT T L

Ui ~'Current Statutory Provnsrons

LTV G BT TN SN

“As cui"rently codlﬁed 26 §1535(a) of the' Economy Act pro-
vndes [ RN B TR A R F T IR S TV TP
B I T | L TE R L T T I PN -an.fat":'_‘ G L UL o s
o fui 'he head of an "éency or major' orgamzatlonal unit * |
; . w1thm an agency may place an order WIEh a Lma_|or ";
o orgamzatmnal umt within’ lhe same agency or
' "EF another agency for goods or servrces 1f o

E I e I TR
i 1! FOTIAIES BT

: S
i

(i) Amounts are avallablé; co T

1w {2) - the head of the prdering agency or unit .. ;¢
(1 (¥ wdecides the order js in the best interest of the
Coy s Umted StatesGovemment, R TN TON S TR

S cvrvnie e ereinooy veinioml Do ped Gl

T B H i T R TRT TR TJUM TS TNV SOV IO RAVH TR R

16See To the Acting Secretary of the Navy, B-7071, 19 Comp. Gen. 544 (1939) (holdmg that Economy Act does not authonze the transfer of funds from one

ngency 10.another for the purpose of performmg the work by contract).i:

| OLY i ARIEENS SRS (1101 SISTRRN B b AL IR WP R A
'7Economy Act of 1932, ch 314 §6OI 47 Stat. 417
B e TR s P e e e
19Pub. L. No.77-670, ch. 507, 56 Stat. 661 (1942, i, ;o s 1 r1r 770000 (ot

[RREETER T IS Se
20 Act of October 15, 1982, Pub. L. No. 97-332, 96 Stat. 1622.
O30 DI DO R SUA S S 145 122N 3 R

IR ',1"

. - - N . T
“J".."‘” o TR AR S ,x}l e} 5

SRR N A RO W )

HERIL : [ i SRS B PP

IO e R L T ey AR A

L PN IEEDR RS Tou i A TR O b ry

DAl el bt e ) s A A ik we T T e e T

21 H R. ReP. NO. 456, 97(h Cong 2d Sess l 4 (1982). reprmted in 1982 U S.C. C A N 3182 3185

Coh et PR I F R RN BT TSt sL et I

TR I P TN SO A ST SRR At ol yn?

2 Act ofOctober 15 1982 Pub L No 97- 332 96 Slat 1622 (codified at 31 U SC A § 1535(c) (West Supp 1994)). See also H. R REP No 456 §7th Cong.i2d™?

Sess. 6(1982). reprmted in 1982 US C.C.A.N. 3187
i i s il Bh
nAct ofSeptember6 1950 Pub. L 'No. 81 759 ch 896 §1210 64 S!at 765.

24H.R. Rep. No. 1797, 81st Cong., 2d Sess. 9 (1950).
25To the Secretary of Agriculture, B-104354, 31 Comp. Gen. 83 (1950).

23] U.S.C. § 1535(a) (1988).

L ATy U e T T T Tl el o v 2 o
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-.{(3) the agency er unit:to fill the order is . :
.1« .-able to provide or.get:by contract:the. .-
. . ordered goods ar services; and - ... oo e

;(4) the head of the agency Jdecrdes ordered
- goods -or-services;cannot be provided by, -, . 7.
contract; as conveniently or cheaply hy.a. - .'.:.\:;‘
,commereral enterpnse

sl Sv IR I arin

What Isan Agency’ L

. A question often;arises within the DOD as to what consti-
tutes an “agency” under the Economy Act., . A tgview of the
legislative history demonstrates that Congress <considers the

military departments, as well.as the DOD, as.!agencies” " for

Economy Act purposes.: For clarity, the codified version of
the, Economy Act .substitutes the word “agency’.for /‘execu-
tive department or independent establishment of ;the Govern-
ment,” and the words “major organizational. unit” for “bureau

or office.”??, Although the Economy Act does not further.

define “agency,” 31 U.S.C, §101 defines “agency” to-include
a “department, agency, or.instrumentality,of;the United

States.”28 Prior to amending the Economy Act jn 1982 to per-
mit ofﬂoadmg by all federal .agencies, Congress recognized :
the DQD and the military departments as distinct agencies in
subsection (b),of the Act, which authorized *the Secretary of -
Defense, the Secretary of a military department of the Depart- ;

ment of Defense,” and several other agencies to order goods
and services from other agencies which could obtain the items
“by contract.”?9 Congress deleted subsection (b) in 1984
when making technical amendments'to the codified. version of

the Act, because subsectron (b) no. longer was necessary after‘

CormL EEETE T L PR . o

N T

T’See HR. REP No 651, 97th Cong ,2d Sess 79 (1982), reprm!ed in 1982 U S C.C.AN. 1895, 1973

B3 USC §1011988). ¢ . oo
231 US.C.A. § 1535 (West 1983).

319 g, J'J;f'{ FEERRTN

Congress made offloading universally available in 1982,
Nevertheless, Congress did not intend to make any substantive
change to the law.30 EE T R

1. Additionally,-the. Atmed Services Procurement Act ‘defines
“head of -an.agency” to include the Secretary of Defense, the
Secretary of the Army, the Secretary of the Navy, and the Sec+:
retary of the Air. Force3! Likewise, the.Federal Acquisition:
Regulation!'(FAR); which implements the Economy :Act,
defines executive :agencies 'to include military departments.32:
Significantly, the military departments receive separate appro-
priations33 and-Congress prohibits the transfer of funds
between_ appropriations unless authorized by law.34" The.
Coinptroller General has held that the military departments:
have no' general-authority independent 6f the Economy Act to
transfer funds; ithus, military:interdepartmental .purchase
requests (MIPRs) are issued pursuant to-the(Economy:Act.3
For these reasons, the Economy: Act governs reimbursable
orders from one military department. to another, as well-as:
orders from a military department or other DOD agency to a
noti-DOD agency.36 . Each military départment is an “agency”
within the meaning of:the Economy Act. However, nonappro- :
priated fund activities do not constitute “agencies™ within the
meaning of the Economy Act.37 S

Who Decides to Place the Order?

The statute simply provides that the “head of an agency”
may ‘place an Economy:Act order. Furthermore, the agency
head must decide that the orderis in the best interest of the
United: States and that the ordered goods and services cannot
be pro\nded as convemently or cheaply by commerclal enter-"

P L

[ PR

R B TR LR

30Pyb. L. No. 98-216, 98 Stat. 3 (1984). The opening statement of the act described it as an act to codify “without substantive change recent faws rela(ed to money

**.nd finance and transportation and to improve the United States Code.”

“1.5.C.A. § 2302 (West Supp. 1994).

TP R

e iy
G i

B T .‘1‘4’,.5,

o
.iv»'«

,.‘3’.,?;"

32GENERAL SERVS. ADMIN. ET. AL., FEDERAL ACQUISITION REG. 2.101 (Apr. 1, 1984) [heremafter FAR] See aLw DEP T OF DEFENSE, DEFENSE FEDERAL Acoursmon '

REG. Supp. 202.101 (Dec. 31, 1991) [hercinafter DFARS].

s IS
i Nk

33 See, e.g., Department of Defense Appropriations Act, 1995, Pub. L. No. 103-335, 108 Stat. ___(1994).

345ee 31 U.S.C.A. § 1532 (West 1983) (providing that amounts available in an appropriation may be withdrawn and credited to another appropriation onfy when

authorized by law).

330bligation of Funds Under Military Interdepartmental Procurement Requests, B-196404, 59 Comp Gen. 563 (l980) (lejectmg a.rgument that 10 U.S. C §§ 2308
and 2309 provrde an mdependem basis for military departments to enter reimbursable agreements). , E

36 See DEP'T OF ARMY, REG. 37-1, ARMY ACCOUNTING AND FUND CONTROL, glossary, sec. 11, Terms (30 Apr l991) [hereinaﬁer AR 37 l] {defining Bconomy Act
orders as orders issued to other governmental agencies, “including orders for work er services to be performed by components of the Department of Defensc”), A
plausible argumentexists that the Economy Act does niot apply to intra-DOD, direct citation orders, o the extent that the performing department does not augment -
its appropriation, but merely acts as a “conduit” for the ordering department’s fuads. See 10 U.S.C.A. § 2309(a) (West 1983) (providing that appropriations avail-
able to DOD, the military departments, the Coast Guard, and the National, Aeronautics and Space Administration may be made available “through administrative *
allotment” for obligation for procurement by ‘another pgency. "without transfer of funds on the books of the Department of the Treasury") Wrthm the Anuy. direct .

fund clte orders are preferred over relmbursabl'e orders See AR 37-1, supra para. 12- 7b

st

37Department of Agriculture Graduate Sch.—Interagency Orders for Training, B-214810, 64 Comp. Gen. 110 (1984).

i
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prisé.! The FAR:provides that:the agency head “or designee”
may: determine:that:an,Economy ‘Act order :is 'in :the ;govern-’
ment’s interest.38 R TR

The ‘Secretary of the ‘Army isithe head-of the.Départment of
the: Army.39 - Until recently,rthe agency head' designee within
the DOD for Economy: Act determinations wds the contracting’
officer. A recent amendment tothe Defense Federdl Acqutisi--
tion' Regulation Supplement (DFARS) elimifiated this designa®:
tion, relegating the ¢ontracting officer to an*advisory role™
within the DOD.40 .Nevertheless,: Army: regutation still pro-
vides that, for Economy-Act orders requiring 'contract action;
outside the local 'contracting office, the icontracting officer’
must “ensure enforcement lof the FAR and' DFARS"iby’
preparing a2 written determination “on'the! MIPR"as tof
whether the order /is dn the best: interest -of ‘the government;!
including the expected:economies-or-other advantages to be\
achieved by the-order.4! . Additionally;. the :ordering actwny
must coordmate the order with legal counsel:42 -2 oo 1t o

Gy EN PN IOV iy e ke e bR VIS e I

" As d1scussed below, -the Secretary of Defense (SECDEF)
recently placed .additional determination’requirements'on-all-
DODactivities ordering :goods or servnces from non-DOD:
agencies.4 R S SRR I SR TI

< Best Interest Determination- - !

“The Economy iAct:stipulates that agencies may:place orders
if, the head of the ordering agency decides the order is inj“the -
best interest .of the United States Government.”#4 1The Act:
thus contemplates a reasonéd determination by-the ‘agency
head priot. to placing the order. - Unfortunately, the FAR pro- .
vides very little guidance about what factors an agency head
should consider in making a “best interest” determination.
FAR 17.502 states that an agency may place orders with any
other agency if the agency head, or designee, determines that
it is “in the Government’s interest to do so.” The determina-

”FAR 17.502.

R AL I Rd b EB [TIS1 AR PN

PIOUSCA. § 3013(a)(1) (West Supp. 1994)

40 See 59 Fed. Reg. 22,759 (1994) (effective April 25, 1994, amendmg DFARS 217.502, and providing that the contracting officer who ndrmall); would éo}}’ﬁ%c_ .
the requesnng actmty should ndvrse in the detemunatron process |f f requested”). *

..... Ty o4l }

4l AR 37-l. supra note 36, para. 12-5r(4)(a) (C19, 24 May 1993).

214 L e Bl
43§e¢ infra note 105 and accompanying text s +- - v @ity chgmer el e a7
443l US C. § l535(a)(2)(l988)

i R AP R PR S 2 Ao €L LORE L

RN

B T EE S U VA RTINS o

s

tion must include aifinding’ that legal ‘authority for the order
“otherwise exists;?1and that the‘order’does! ot conflict with
“any other agency’s authority:or responsibility.™5 ' Further,
the agency head must find that the acquisition conforms to the
requirements of FAR ‘subpart 7.3 if the order involves the use
of a commercial activity dperated by thé performing agency. %
Aside from’the -4bove, the! FARdoé nothihg to aid in the
determination process; it fails ¢Véi’to mention: the require-
ment that the performing agency provrde the goods or services
as “conveniently or cheaply” as private'inidustry.

- The statutory language indicates’ fhaﬂ 'tH“e agency thead
should consider not just the best interest of the' ordermg
agency, but thé best interest of the*United 'Statés Govern-'
ment.” ‘This implies that the agency head should be'concerned
with how the government as ‘a2 whole ‘will bénefit from 'the
proposed transaction: Considering the purpose of the Econo-
my Actand"‘its“le‘gislaﬁv‘e history, an'a'ge’nc‘y"heﬁd should con-'
sider whether the performing activity' has thé requisite:
expertlsc to enter and administer a contract for the required
goods or‘services. - Additionally! an agency ‘head ‘should con-
sider whether the performing agency will' comply Wwith statuto-"
1y requirements for.¢ompetition.4?" Finally,"as discussed’
below, the agency head should consider whether the perform-"
ing agency ‘will obtain the best'deal for the'government (i.é.;°
whether the perfonning agency will deliver the’ requestéd sup--
plies or $ervices as cheaply as commemal mdustry) s

Y R S T d SR Lt
b As Corwemently or Cheaply? e

1 b cds ey B S e v

“As originally enacted, the Economy Act required agencies”
to obtain competitive bids by private firms'if the goods dr ser- '
vices could be provided by private industry ‘as convemenlly
or more cheaply” than another federal agency.#8 As written,
agencies were precluded from ordering from another agency

. at 'a-costin-excess of performance by’ ptivate industry.” Con-"

gress viewed the Economy Act as a method. of saving money.
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4 FAR 17.503(a). For example. the Admlmstmtor of Gcneral Services is nuthonzed to provide Tor the purchase. lease, and maintertance of hutomzmc da(a process?

mg equrpmenl by federal agencres .S'ee 40 U S C § 759 (1988) T
. H f 21 it

i‘_r"vii’ Do e Soteml VAR aA {./ﬂ\"f_‘l"f'ﬁ.'"’f!

%FAR. 17. 503(b) F‘edemlAcqumtiorz Regulanon subpart ‘f 3 implements OMB Circufar No. A 6! Wh‘lch prescnbes }1 general pohcy of relymglon pnvate com-f .

mercial sources for supphes nnd ser\nces after cdnducung a cost companson bétween govemment and Ccmu-actor performance

EASMNC | L‘ (Y

ERS tud AL '\l ",('3":'

‘7See IO U S C.AL§ 2304(0(5)(B) (West Supp 1994) (prohlbmngnn agency heaa from procunng goods or serviced from an agency wh\ch does not compI With*

competition requirements when providing the’ goods or servnces) “But cf’ National Gateway' Telecém Inc. v. Aldndge ‘70] F. Sup

1;04 (D NI 1 988) (ﬁoldmg o

that a contractor has standing to challenge agency’s decision to issue Economy Act ‘order, but Tatks standing to challenge pérformmg agency's ‘Contract as a vwla-

tion of CICA). s o
RIS PRI 5 I

48Economy Act of 1932, ch. 314, § 601, 47 Stat. 417.
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for the, government. - The;legislative history reflects. Con-.
gress’s belief that private.industry should not perform what,
govemment agencies “can do more cheaply for each other.4,
A committee report noted, for example, that: the Departments
of Treasury, Justice, and Interior, should be able to.have their.
vessels _repatred in government navy yards whenever the Nawvy,
Department could perform the work “as expeditiously and for,
less money than the materrals and services will cost else-
where.”50 : .

.- The Comptroller General has consistently supported this
position. ‘Thus, in To the Governor of the Farm Credit.
Administration,5! the Comptroller held that the Economy 'Act
did.not authorize the use of Naval aircraft unless the ordering.
agency showed that it would cost less than commercial ‘frans-.
portation. In Washington National Airport; Federal Aviation
Administration; Intra—agency '‘Reimbursements Under: 31 -
U.S.C. 686 (1970),52-the Comptroller General reviewed the:
legislative history. of the Economy Act and concluded. that
Congress intended to have work performed at the least cost to,
the government..- To accomplish this goal, agencies must first)
compute the additional costs to the performing agency in pro-.
viding the goods or services. An agency should issue an order
only if the performing agency’s additional costs are equal to
or less than the cost of the work or service performed by a pri-
vate so“me‘53 T e L R R SRS |

N [ AN Lol U
When Congress | recodrﬁed the Economy Act in 31 U.S. C. &1

1535 in 1982, Congress inexplicably changed the language of 1
the Act'in a minute, yet significant detail.. Rather than requir-;
ing the head of the ordering agency to contract with commer; .
cial industry if it could perform as conveniently. or cheaply;as..
another federal agency, the cod:ﬁed version provrdes that the~
head of the agency may place an order with another agency if |
the head of the agency decides that the ordered goods or ser;

* . vices cannot be provided as conveniently or cheaply by com-
mercial sources.54 This inversion of the original statutory

language implies that the agency head may order from another
agency if the agency head determines it to be either as'chéap’ '

49H.R. Rep. No. 1126, 72d Cong., Ist Sess. 16 (1932).
30J4. (emphasis added).

51 A-51969, 13 Comp. Gen. 150 (1933). -
52B-136318, 57 Comp. Gen. 674 (1978).

431 USC. § 1535(n)(4) (1988).

ar.as convenient as performance by private industry.. Nothing
in-the legislative history suggests:that Congress intended to.
change the meaning of the original provision.55 Nevertheless,
the ‘literal language dmplies that an agency head may.issue an
Economy Act order to another.agency if he finds ‘only: that the
goods or seryices -cannot be provided -‘'as conveniently™ by
private industry, regardiess of whether:the goods or servrces
can be provided “as cheaply.” = oo v :

The Comptroller General has not specrﬁcally addressed this
isste'since the Economy ‘Act was'recodified in 1982. Howev-
er, recently ‘the Comptroller-implicitly recognized that cost is
a factor'in‘determining the propriety of an‘Economy!Act
order. In Dictaphone Corp.,56 the ‘Air Force had a require-:
ments contract for forty dictation systems with Sudsbury ‘Sys<
tems. .\The .Navy issued an Economy Act order to the Air
Force for ane dictation system, which the Air Force proposed
to provide by issuing a delivery. order to Sudsbury. : Dicta-’
phone protested the transaction, arguing that the Navy lacked
a. reasonable basis. to determine whether it was obtaining :a
dictation system “more cheaply” than Dictaphone could pro-.
vide. The Comptroller denied the protest, finding that.the,
Navy reasonably concluded that it could not obtain the system ;

*“more cheaply .or convemently” than through the Air Force
contract because, the contract price was cheaper. than the Fed-
eral Supply Schedule price. 57 Interestmgly. the Comptroller
drd ot dlstlngmsh between the “convemence determination
and the “as cheaply determination, and did not base the decr-
sron oln any ' convemence to the government” rationale. It
seems clear that, consistent with the legislative hxstory and his
pnor holdmgs the Comptroller will continue to require agen-
cies to demonstrate that goods ordered under the Economy
Act are cheaper than those whrch could be provrded dlrectly
by c0mmerc1al enterprtse 58 :

‘When considering Whether a performing agency can’ pro-
vide the goods or services “as cheaply” as commercial enter-
prise, one should consider the interplay between-the-
Competition in Contracting Act (CICA)*® and the Economy

% Act. " Generally, performmg agencres must comply with the

{

i : LA
RSN B R i S

33See H.R. ReP. No. 651, 97th Cong., 2d Sess 79 (1982). reprmred in 1982 U.S.C.C.A.N. l973 (descnbmg all changes to sectlon (a)(4) as “for clanty and all

deleted provisions as “surplus") b
SRR B RIRE

36B-244691, Nov. 25, l992 922CPD1 380

L‘:‘l IS '” vl v Ty ,7 ' -"t R

57See FAR subpt. 8.4. Supply schedule pnces normally are based on volume drscounts

58See also Liebert Corp., B-232234. 5, 70 Comp. Gen 449, 91- i CPD 7413 (l99l) (holdmg that ordering agency reasonnbly determined that offload was likely to
be “cheaper and more convenient” that a separate agreement) National Gateway Telecom, Inc. v. Aldridge, 701 F. Supp. 1104 (D.N.J. 1988) (holding that ordenng

agency reasonably concluded that performtng agency s total cost would be Iess than eost of contractmg directly wrth commercral sources)

!

3910 U.S.C. §§ 2301-2306 (1988).
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matxon iprocessing: (FIP): equxpment and services! ‘from the
General Servrces Administration’ wnhouv relymg on the Econ-
omy At!t.35 ool o i i SN TTREET i c

DOD Inspector General Investlgatlons
irt;"‘v"\v‘[ﬂ, oo il o Hivenoo )

Congress intended the Economy Actrto provndc' agencies
with an €conomical-and efficient method of utilizing the
expertise ‘of other agericiés. (Because of ‘the relative ease of
placing an Economy Act order with anotheér agency rather
than obtaining the goods or services competitively, agencies
eventually came to se& the Economy Act as a quick method of
offloading numerous; ifoutine 'retjuirements' to” other ‘agencies;
especially with year-end fundsi 'In a series of investigations
culminating in the issuance of nine separate teports, the DOD
Inspector Gereral:(DODIG) found that DOD' activities had
abused Economy Act procedures by issuing orders to the Ten=
nessee Valley Authority (T'VA);-the Department of Energy
(DOE), the L1brary ‘of Congress -and other agencres 87
adet AN u:,t:mru
-.In‘one report sumrmarizing DOD Economy Act ordcrs to the’
TVA from :May 1990,:to February 1992, the DODIG found
'that:DOD:activities issued more than 221 Econdmy ‘Act
orders, :valued at $139 million; to the TVA Technology Bro-
kering: Program: (program) (to ‘procure :support 'services ‘and
various equipment items.88 !The TVA had establishéd the pro-'
gram'in 1988 to expand opportunities' for: technology-based
growth in.the Tehnéssee Valley: The program filled Economy
'Act orders through cooperative agreements and contracts with:
private ‘firms  Inside and outside the Tennessee Valley.. The’
TVA took the position that its cooperative agreements: were-
not subject to the CICA or the FAR.89' Additionally, the TVA'
asséssed a fee ranging from five to ten percent of the amount!
of dach order to process and administer the procurement. The
DODIG found that the program permitted agencies to desig-

W)

AN )

nate the “cooperator” to provide the requested goods or ser- .

éompetition. - Many of the “cooperators” selecied by the DOD
had performed contract work for the DOD previously: - The
DODIG further found that DOD activities used the program to
offload numeroiis routine requirements at the end of the fiscal
year, using gxpifing funds."For ‘éxample, the ‘Air Force at
Hurlbutt Field, Florida, issued ten orders to the TVA in Sep-
tember, 1991, to obthin goods and services such as a gas utili-
ty vehicle, walkie-talkies, design of 2 machine gun range, ‘and
lthc clearmg of trees and underbrush 9%

AN SIS JEaY N e et

i The DODIG also determined that DOD activities used the
TVA to acquire millions of dollars:worth of FIP hardwate;
software, maintenance, and support services without obtaining

‘a-delégation of :procurement authority: from' the General Ser-

vices Administration, as required by the Brooks Act.9! The
DOD also improperly issued project orders, rather than Econ-

omy Act orders; to the TVA for offloading to “cooperators.”2
In’numerous instances, DOD activities ‘paid ‘more than:the

actual costs of the goods and services when ordering from the

TVA: The TVA asséssed & fee, ranging from five to ten per-
cent of each order, ‘1o process -and administer the procure-'

ments, yet had never performed an analysis to relate the actual

costs-of the program to the fees charged.” Of the 143 E¢onomy
‘Act orders reviewed by the DODIG, DOD activities paid fees
'of $7.4 million to the TVA. Moreover, many of the coopera-
‘tors subcontracted out over ninety percent of the work, while

still charging a fee for contract administration and program

‘management. The TVA also required DOD activities to make
‘advance payments, then deposited the funds in an interest-

bearing checking account.93 The TVA earned an estimated
$3.5 million‘in interest on the DOD’s funds, while the United

‘States Treasury incurred about $4.6 million in interest expense

during the same period to borrow the funds.: Finally, and per-
haps most telling, DOD activities failed to obtain the required
determinations of the agency-head-or the agency head’s

de51gnee prlor to lssumg most Economy Act orders to the

vices under the Economy ACt order, ‘thus” avbldmg‘ﬂ" TVA, =

RN o T R
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8640 U.S.C. § 759 (1988); Interagency Agreement—Admin. Office of U.S. Courts, B-186535, 55 Comp. Gen. 1497 (1976).

%7 See, e.g., - DODJG REPORT 93-042, sypra note 6; OFFICE OF THE INSPECTOR GENERAL, DEP'T OF DEFENSE; AUDIT REPORT NO. 93-068, PROCUREMENT OF SERVICES

FOR THE NON-ACOUSTIC ANTI-SUBMARINE WARFARE PROGRAM THROUGH THE TENNESSEE VALLEY AUTHORITY (Mar. 18, 1993) [hereinafter DODIG RePORT 93-068]. !

83See OFFICE OF THE INSPECTOR GENERAL, DEP'T OF DEFENSE, AUDIT REPORT NO. 94-008, DOD PROCUREMENTS THROUGH THE TENNESSEE VALLEY AUTHORITY

TECHNOLOGY BROKERING PROGRAM (Oct. 20, 1993).

¥ The TVA based its position on the Federal Grant and Cooperative Agreement Act, 31 U.S.C. §§ 6301-6308 (1988). The act permits agencies to use cooperative
agreements to transfer a thing of value to a recipient to carry out a public purpose of support or simulation authorized by law, when substantial‘involvement is

expected between the agency and the recipient.

90OFFICE OF THE INSPECTOR GENERAL DEP T OF DEFENSE AupIT REPORT No 92-069, Qurcx REACTION REPORT ON DOD PROCUREMENTS THROUGH THE TENNESSEE

VALLEY Amonmr(Apr 3, 1992) [N ,F‘.? A

[ T o ey e

9l See 40 u. S C § 759 (1988) (Brooks Act). Amdahl Corp G$BEA No i 7859-1’ 85 2. BCA‘I 118 lll (Brooks Act preempts Economy Act for purchases of FlP
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92See DODI 7220.1, supra note 84, para. VL.A.7 (govemment-owned-government-operated facility must be substzmtlally ina posmon to meet the pro]ect order

requirements; only incidental subcontracting permissible).

93The Ecpnomy; Act permits performing agencies to require advance payments.. Seei31 U.S.C:A.'§ 1535(b) (West Supp. 1994). ‘Some agencies
of Congress and the Government Printing Office, typically require:the DQOD tomake advanée:payments. :See DEP'T'OF AIR FORCE, AIR FORCE’ REG 172-1, para:7- *

€3, such as the Library

25¢ (15 Oct. 1990). When contracting drrectly with commercial sources, an agency head or designee must make specnﬁc determinations and ﬁndmgs pnor to ma.k

ing advance payment; advance payment is considered the; “least favored method of fidancing.” FAR 32.402; .0 = 100 1.
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.. In one gspecially egregious example, the;Non-Acoustic
Antl Submarine Warfare (NAASW) program jssued oyer $18
million in Economy-Act.orders:to;the TVA between April
1991, and March 1992.94 Of the seven orders issued, none
were reviewed by a contracting officer. The NAASW pro-
gram requested, and the: TV.A.approved, the designation’ of
ESG Incorporated (ESG) as the primary:contractor. . ESG sub-
contracted the téchnical work requirements that accounted for
ninety-six percent of the costs billed by ESG. The DODIG
found: that the NAASW program incurred as much as'$1.5
million in additional costs by issuing the Economy Act:order
to the TVA rather than contracting directly for ‘the require-
ment, including a $1.1 million’ brokering fee to‘the' TVA and
$450,000 in management costs to ESG. Additionally, the
TVA management personnel wére unable to administer the
contract properly because they lacked secunty clearances

The DODIG found srmrlar abuses in the DOD’s orders to
the DOE’s Work-for<Others Program (W'FOP) at Oak’ Rldge,
Tennessee.%5 The WFOP provides other’ federal agencies
access to the special research capabilities and resources of the

DOE’s national laboratorres From May 1990 through Octol

ber 1991, the DOD- activities ‘ordered about $324 mrlhon
worth of goods and services through the Oak Ridge office
The DODIG determined that DOD activities paid over $11

million in addrtlonal costs to obtain services through the DOE,
" due'in ]arge part to multrple tiers of subcontractors “More-

over, most of the worked performed or contracted out by the
DOE drd not require’ the unique ‘capabilities of the DOE of

the 196 orders revreWed by the DODIG, a contractrng officer
) \_had revrewed only Seven 1

ey
Pl

N

Congress Responds o ﬂ

PR l}i'.

Congress expressed concem more than five, ye s ago ,about'

the DOD’s us¢ of the Economy Act to avord contractmg laws

and regulations. In September 1989 the Senate Govemmen-‘

SRR
%4See DODIG REPORT 93-068, supramote 87, ... . ©.r)"

95 See DODIG REPORT 93-042, supm fiote 6 BRE

tal-Affairs Committee held hearings to review the DOD’s
offloading of contract requirements to the Library: of Con-
gress.% As the DODIG began to uncover more abuses involv-
ing orders to the TVA and the DOE, the DOD and the military
departments issued policy memoranda and messages restrict-
ing use of Economy Act orders outside of the DOD.97 Desplte
these warmngs Economy Act abuses contmued 98
Cooatre g L ; cetl .
The Senate Subcommittee»on Oversight‘of :Government
Management began investigating the DOD's use -of the Econ-
omy ‘Act in May 1992, and held hearings-ih 1993. During the
heatings, Mr.-Derek J. Vander Schaff,'DOD Deputy IG, rec-
ommended that the Economy Act'be chariged to require a
determination that the goods could not be acquired “as conve-
niently and cheaply” ffom private sources, and to require that
agencies offload only to an agency that normally obtains those’
services in the course of domg its basic functions.% At the
conclusion of the hearings, Senator Carl Levin pledged to end
the “massive, egregrous problem” of contract offloadmg
whrch totals “hindreds of mrllrons of dollars every year."100

“ Congress subsequently passed legrslatron requrrmg the
DOD to prescribe regulatlons requmng a DOD contractlng,
officer, or another official ‘'designated by regulation, to
approve in advance all Economy Act offloads to non- -DOD
agencies. 0! Addmonally, the new regulations were required
to limit offloads to srtuatlons where* the pedomnng agency
already is buymg similar, goods or servrces by contract; the
performing agency. is better quahﬁed to admrmster the con-
tract because of its unique capablhtres or expertrse, ar the per-
forming agency is specifically, authorwed by lawto purchase
the required goods or services. on behalf of other agencies.!02
Congress also required the new.regulations. to prohibit
offloads to agencies not covered by 10 U,S.C. chapter 137, the
Federal Property and Administrative Services Act of 1949, or
the FAR, absent Senior Acquisition Executive approval.103
Finally, Congress required new regulations. prohibiting the

o L e b, i e e e Te by ea .
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96See Oﬁloadmg The Abuse of lnteragency Canrracrmg to Avord Competmon and Oversrght Reqmrements Gov't Contract Reports (CCH) § 99,761 (Feb. lS
1994); OFFICE OF THE INSPECTOR GENERAL, DEP'T OF DEFENSE, AUDIT REPORT NoO. 90-034, CONTRACTING THROUGH INTERAGENCY AGREEMENTS WITH THE LIBRARY

oF CoNGRESS (Feb. 9, 1990).

97See, e.g., Message, Headquarters, Dep’t of the Army, SARD-PP, subject: Contract Offloading to Tennessee Valley Authority (TVA) (261100Z Dec 91) (requir-

ing contracting officer approval and legal review of all MIPRs to non-DOD. agencies); Memorandum, Under Secretary of Defense (Acquisition), to Secretaries of

the Military Departments, subject: Contracting Through Interagency Agreements (25 Oct. 1991); Memorandum, Assistant Secretary of Defense, Prod. & Logistics,

P/CPA, to Assistant Secretary of the Army (Research, Development, and Acquisition), subject: Contracting Through Interagency Agreements (10 May 1990). . -

98See supra note 88 and gccompanying text. . . oo e o ot

99 See Subcommittee Investigates Economy Act Abuses in Contract “Off-Loading,” 35 Gov'T CONTRACTOR § 475 (Aug. 4, 1993). )

100See Levin Pledges Action to End Abuse.v of lmeragency Purchases 60 FED. CONT REP. (BNA) 94 (Aug 2 1993) i ]

'°1Nanonal Defense Authonzatton Act for Fiscal Year l994 Pub L No 103 160 5844 l0‘7 Stat 1574 l720(1993) PR BN R g
T PR ) S . L .
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payment of a fee to'the performing agency exceeding the actu-
al or estlmated costs of entering and admmlstermg the con-
t_ract 104 P O T T SR EAL S N TERTIE RN D) SNC T - B '\1
By o rl‘ L . [ T I RPN Y )8“

Interestmgly, Cong-ress d1d not require the DOD to conduct
a cost comparison betweén the proposed offload and competi-
tive purchase from private industry before placing an Econod
my Act order. Apparently, Congress’s main concern was to
eliminate routine -offloading for. supplies and services to non-
DQD agencies that lacked experience or expertise in provid-
ing the requested supplies or services, particularly: when this.
offloading is. done primarily to obtain quick obligation of
expiring_funds... Neyertheless, the relatively mild language.of
the statute gave the DOD sufficient flexibility-to craft, regular,
tions_permitting the effective use. of, the Economy Act to, pro;.
cure: needed supplles and services.. | ., i
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Lo The DOD Answers Congress
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0n February 8 1994 the SECDEF 1ssued a memorpndun}
governing the DOD’s ofﬂoadmg under the Economy Act.!05
The SECDEF memorandum provides that before an Economy
Act order is placed outsrde ‘the DOD for contracung acnon,{
tli:e heald of the ordermg agency or desrgnee must deterrmne
that:

i :"i SR DRV B AR P AL SRR PR T e Ty

the ordered suppll 5 oF ‘Services cannot be
provided as COnvemently and cheaply by S
: contractmg Hrrectly with'a pnvaie source;

the serlnclﬁg agency has unique expertise or
! ability not available wrthm DOD; and the "~
v ‘"' supphes Ot $ervices clearly ‘are - within'the """
R scope of activities' of the servicing agency'
1Cin  gnd that agency ‘hormally contracts for those JERE

suppliés or servlces for itself. 306 i !

o b e T i : 3 BRSNS

‘The SECDEF memorandum ‘permits the agency head t6:
delegate the determination to a level'no lower than Séhior!
Executive Service (SES), Flag Officer, or General Officer of
the ordering activity, so long as the servicing agency is
required to comply with the FAR. If the ordering activity does
not have an SES, Flag Officer, or General Officer, the com-
mander of the activity may approve the determination. Never-
theless if the servicing agency is not covered by 10 U. S
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‘“5Memorandum Secretaxy of Defense, to Secretanes of the Mlhtary Departments subject: Use of Orders Under the Economy Act 8 Feb‘ 1994)
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197 Memorandum, DOD Comptroller, to Secretaries of the Military Departments, subject: Accounting OFficer Responsibility for Ecoriomy Act Orders (21' Apr.

1994).
NS TRV )
108 See supra note 40 and accompanying text.
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chapter 437:or titlé HY of the Federal Property ‘and Adniinistra-
tive Servites Act of 1949; and 'is not required o comply with
the: FAR, the relevant: Semor Procurément Executive mhst
approve the determination; *.i) +0} * T 07 fluwdd ann e
SUTISILLIVY SRS SRR S TSI R Y ‘_::E; SHIT SR B '

.;The: SECDEF ‘memorandum /also requires the DOD Comp-
trb]ler.to lissue guidance .requiririg:the *docimented determi-
nationrand finding approvals”.be provided ito accounting
officérs prior to:committing funds. on Economy. Act orders.
Further, the memorandum requires the Under Secrétary of
Defense for, Acquisition -and Technology (USD(A&T)) to
amend DOD-Instruction 4000.19 :to incorporate the require-
ments of the. memorandum; and; to establish a tracking system
for:the number and dollars of offloads to non-DAD agencies.
Addmonally, the memorandum; sequires. the USD(A&T) to'
modify the DFARS to define the fole of the contracting officer
in the approval process for Economy Act orders.

: TS L F A TR IR § FEes P RS B ) SN ST

The DOD has responded quickly to the SEGDEF memoran-
dum- On Aprll 21, 1994, the. DOD, Comptroller directed that
DOD accounting ofﬁcers are respon51ble -for.ensuring that a
documented “detennlnatlon and finding” .statement. is pre-.
pareplpnor to committing and. obhgaung funds on Economy
Act-orders placed.outside the DOD 107 On April 25, 1994,
DFAR.§‘ 217, 3 was amended to remove the gontracting officer
as the DOD desrgnee for Economy Act orders 108, The Assns-
tant Secretary of the Army (Research Development and
Acqursmon) delegated authonty, w1thout power of redelega-
tron, t%approve determmauons for, ofﬂoads to pan- -DOD
agenc1es to General Ofﬁcer or SES cornmanders or directors
of the ordering agency. 1oy’ Then, on August 4, 1994 the,
Director for Procurement Policy, Department of the Army,
ordered that Economy, Act determinations “shall be prepared
in Determination and Fmdmgs (D&F) format,” and provided a
sample Economy Act D. F 110 The Director further ordered
that all such D&F W uld be revrewed by counsel and coordl-
nated w1th (he requlrlng dcttvlty s, supportmg Army contract-
ing office prior to execution.iN

Have We Gone Too Far?

The SECDEF memorandurii ‘in résponse to Congress great-

ly exceeds the recent statutory requirements in regulating the -
DOD’s ofﬂoads to non- DOD agenc1es As written, the head
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1% Dep't of the Army Letter, Assistant Secretary (Research Development & Acqursmon) SARDA-94-6, subject Delegation of Authomy to Approve Determma-
tions to Use the Economy Act (29 June 1994).¢8ee alsd Der"T:0F AIR FORCE, AR FORCE FEDERAL ACQUISITION REG. SUPP. 537.503-90(2) (1 Jan>~1992) [here-
inafter AFFARS)] (delegating Economy Act approval authority to a level no lower than SES/Flag/General Officer in the ordering activity’s chain of command)

110Memorandum, Dep’t of Army, U.S. Army Contracting Support Agency, SFRD-KP, subject: Acquisition Letter 94-5, Economy Act Orders outside DOD (4
Aug. 1994) [hereinafter AL 94-5). See also AFFARS 5317.503-90 (Model Determination and Findings).

UTAL 94-5, supra note 110.
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of the ordering agency (or designee) must determine that the
ordered supplies or services ¢annot be provided :“‘as conve-
niently and cheaply” as by contracting directly with a private
source. - Thus;:the ordering agency apparently :must conduct
some type of cost analysis or ‘market survey, prior to: issuing
an:Economy: Act order, to ensure:that the performing:agency
can.provide the goods:or serviées at the lowest price.
Although beyond the requirements of the recent statute, this
requirement is at least consistent with the intent of Congress
when enacting the Economy Act, as well as Comptroller Gen-
‘eral decisions interpreting the act. “As noted previously, this
determination should include consideration of the competition
obtained by the performing activity on the underlying con-
tract.

As a second requirement, the SECDEF memoranduma :

requires the performing agency to have unlque expertise or,
ability not available within DOD.” This provision is oblious: '

ly intended to prevent offloading to non-DOD agéncies for

common supplies or services that could readily be provided by
competing the requirement. Like the requirement for deter-y

mining if the order is “cheaper” than commercial sources, it ;s_

consistent with Congress’s intent to permit offloads to tap into - -
the expertise of other federal agencies.!12 Nevertheless, it
places an additional burden on the ordering activity of deter-
mining what expertise is or is not available .within other mili-
tary departments and DOD . agencies,;. Moresignificantly,. it
precludes the DOD from ordering from a non-POD activity at
a cheaper price than pnvate lndustry if the;non-DOD actmty
lacks. a “unique expertlse ST
o Jacvioane b
. The SECDEF memorandum also requrres thetordermg
activity to determine that the supphes or services are “clearly
within the scope of activities”. of the servicing :agency., The
memorandum does not explam how the ordering agency:is to
determine the “scope of activities” of the servicing agency.
Finally, the ordering agency must determine that the non-
DOD servicing agency “normally” contracts for the supplies

or services for ltself This language is broader'than the recentk"';, '
statutory provision, which permitted ordermg from anon-

DOD agency under a contract entered before the receipt of the

Economy Act ‘order.113" Slgmﬁcantly, this provision of the °
SECDEF memorandum is layered on top of the prevrous_‘

requirements. - Thus, the SECDEF memorandum would pre-
vent a DOD activity from ordering a product from a non-DOD
agency.that normally. contracts for the product, at a.cheaper
price than commercial enterprise, if the non-DOD. activity

“1S'¢e supra note 21 and accompanymg text e i
'”See supra note 101 and accompanymg text.

114See supra notes 35, 36 and accompanymg text,

} ‘,Act determmatlons

DOD.' :Conversely, no matter.-how great the expertise’of the
performing agency or how.much’.cheaper it can provide a
product, the DOD may not:order from'that activity :if the
activity does not “normally” contract for the supplies. These
severe restrictions, over: and above those required by Con-
gress, may great]y inhibit the DOD’s ablhty to utilize ofﬂoad-
mg to economlze procurement actions. : ‘ STl

r BT ed L L il 0

BRI ANeedforGu:dance R e

The Senate hearings, the subsequeri’t" Tegislation, and 'the
SECDEF memorandum all concern issuance of Economy Act
orders outside the DOD. Left unaddressed is the issue of con-
tract offloading within the DOD. The Economy Act applies to
reimbursable orders within the DOD.!14 Nevertheless, much

-~ confusion remains about this issue within the DODI!!5 and

-what it means for DOD activities’ ability to order under the
coordmated acqursnuon program.!16 The DOD should address
i the'issue by ariiendment to the DFARS.

Further guidance also is needed concerning DOD agency
f‘desrgnees for Economy Act determinations. When the

\,v]DOD designee for.Economy Act determinations was the con-

tracting officer, DOD activities had a uniform determining
official for all Economy Act transactions. The contracting
officer was removed from this position in response to the
SECDEF memorandum which raised the approval authority
for non-DOD offloads to the.General Officer/SES level.
Unfortupately, this .change created-a vacuum in .the
FAR/DFARS assignment for intra-DOD Economy Act trans-
actions, and for Economy Act transactions outside . the DOD
which will be performed by. m-house asselts. In the absence of
additional guidance, Army activities should continue to follow
Army-Regulation :37-1,.which requires the contracting officer
to make written determinations as to whetherithe action is in
the best interest of the government.!17 Although not expressly
stated in the regulation, the contracting officer is apparently
the Secretary of the Anny ] “desrgnee for making Economy

Slmllarly, DOD acuvmes need gu1dance in makmg “best

;;mterest deferminations™ for intra-DOD offloads under the
_ 'Economy Act. As the SECDEF ‘memoranduni addresses only
"ofﬂoadlng outside iof the’ DOD DOD activities need:not

“require ‘such restrictive detefminations prior to offloading from

~..one DOD . activity to another. - Nevertheless, the guidance .at
r ivity = FAR 17.5 is’of little use to the determmmg official. ' Defense
does not have ‘a "‘unique expertise” ‘not available within the "

Federal Acquzsmon Regu[atton 217.5 should be rewntten o

Ny '.'\ LA k -

R (DR TR VLS SN

1158¢e, ¢.g., Memorandum, Department of the Army, Office of Assistant Secretary SARD PP to Assistant JG for Audmng subject Draft Audlt Rep. on the Alle-
ganons of Impropnetres lnvolving DOD Acqulsmon of Services Through the Department of Energy 6] Oct 1992)

BRI

"GSee lOU S. C.A §2308 (West Supp l994) DFARS subpart 208 70 See alm supra notc 36 o _V - : R coeds :

117 See supra note 41 and accompanymg text, a R
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provide guidance to the determining official on which factors
should be considered -in détermining whether an intra-DOD
transaction/is in- the best interest.of the govemment. e
B I L R PL R
e Doy bonh ;s’.ﬁ.‘l oy Conclusion: sz
BT IR AN T TR SRR T Kie s
The Economy Act provrdes the Army and mdeed all feder—
al agencies with an effective tool for obtaining needed goods
or services in a timely manner... Contract offloading under the

iy

Pk

Economy.Act promotes efficiency in;government, procure-
ment by allowing agencies to.tap intohe technical expertise
or.management experience.of othér agencies: Further, :it
allows agencies to maximize the use:of existing contracts,
thus eliminating the need:for costly, and time consuming, new
procurement actions. It remains to be seen whether recent
guidance by the DOD will curtail, or effectively eliminate the
use of the Eoonomy Act to ofﬂoad ‘outside of the DOD
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‘ ;.1{( o Mllltary Trammg Mlssmn in Saudl Arabla. . B
S s .Extrapolated to Deployed Forces" Gl s i !
T 4;'! ¥ M f*l st 'MajorBrlan HlBrady l I TSI [ATEI “1 L 4‘;,! o l”,jl».l‘u‘
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'Although United States’ mllltary personne'l haVe ‘Sefved on'd
permaneht'basis in Saudi Arabia since World War IL,! Saudi
Arabla has 16 formal Status of Forces Agreement (SOFA)
w1th the Umted States 2 Deployed United State$ forces aré
technlcally exposed to Saud1 Arablan law i e

RO AR TN T PR e bbby

This article *suggests that, in the absence of a formal SOFA

- Student, 43d Graduate Course * = iMoo b Muneed e R
The Judge Advacate General’s School, Uritted States Army Dot teanngt

deniatiis s henliagae b Gunlo by Geditere o weh

Syucde o e vmanlag L b it s ns ety
leges and immimnities' extrapolated from an agreement govemd
ing the United States Military Training Mission it Saudi-Ara-
bia (USMTM: Accords)y* and as a'matter of ¢ustom.S T derive
the concept of extrapdiation from'‘Chief Justice Marshall's
opinion in The Schooner Exchange v.-M'Faddon.5 " Addition-
ally, this article will provide historical background to show
liow the'USMTM-'Accords' apply’to deployed United States
forces and to complement the judge advocates’ legal analyms
of status of forces' issues facing their’ commanders in Saudl

Loy b B
s [ AR | TR

with Saudi Arabia, our deployed forces enjoy llmlted pnv1-

N (O LT S N PR A e RTIEA D TE A

e b T i:, - STy

(il s S ’ . i gnaond Al i s e b o na” Sty g
1Jeffrey Schloesser The Ltmtts of Power Amenca s 20 Years in the Gulf MLL. Rev Jan, 1992 at 21 (The U. §, role in the gult‘ began in thc 19308 when US.
business interests initially established the Arabian American Oil Company in’ Saudi Arabm Dunng World War II, the U.S. vmlhtary .shtued Bnush axrﬁelds in tl}e

") See also Jeffrey Schloesser, U.S. Dep’t of Staxe, Specml Report No 166, U. S.'Policy in the’ Persnan Gulf (11987) SR ) e :
e 4 T R LS PO St PN SCIET I TUSRUET S SRLUN SECU S SN LR RETETNe Sy R BN S NS L ST AP
20nly spectﬁc international agrecments govern the pqylleges and tmmunmes of United States personnel serving in Saudi Arabia. Corps of Engxneers personnel are
governed by The Agreement Relating to the Construction of Certain Military Facilities in Saudi Arabia, May 24-June 5, 1965, Exchange of Notes, 16 U. S.T. 890,
F.I'A:S. No. 5830 [hereinafter COE Agréement] The ‘personnel of the Office of the Program Manager, Saudi Arabian’ Natxonal Guard (OPM:$ANG), an 'Army
Materjel Command organization, are govemed by terms of Memorandum of, Understandmg Concemmg the Saudi Arabian National Guard Modemlzmion Progmm
Mar l9 1973 24UST 1106 TlAS No 7634[heremafter0PM SANG Agreement] s : S I e

3Bunmcrc H. BRITTIN, INTERNATIONAL LAW FOR SEAGOING OFFICERS, 210 (5th ed. 1986) (“A soverelgn nation has exclusive jurisdiction' tol punish offenses against
its laws committed within its,borders, unless it expressly or impliedly ¢onsents to surrender its jurisdiction.” (quoting Wilson v. Girard, 354 U.S. 524, 529.(1957)). ;
See also The Schooner Exchange v, M‘Faddon. 11 U.S. (7 Cranch) 116, 143 (1812) (“[A]ll exempttons from temtonal Jlll‘lSdlCllOn must _he derived. from the con-,
sent'of the sovereign of the territory; that this consent may be implied or express....")

4 Agreement relating to a United States Military Training Mission in Saudi Arabia, Feb. 8-27, 1977, Exchange of Notes. 28 U. S T. 2409 T l A S No 8558 [here-
inafter USMTM Accords]. The practice of the USMTM staff judge advocates is to call this agreement “The Accords.”.- No- historical basis for this ferminology
exists in the diplomatic record. The Chief, USMTM, as country representative for United States forces in Saudi Arabia, is the pnmztry pomt of contact for Umted
States mllltary lelatJons with the Saudi government. T RN

SWilson v, Girard, 354 U.S. 524 (1957). See also The Schooner Exchange, 11 U.S. at 116. Chief Justice Marshall addressed the rights of deployed troops in dicta,
because the case applied to a maritime right of entry, notto a temporary passage of troops

: ¢ : s s peaboes -
6The Schaoner Exchange. 11US. at 116 l43 ( ‘thattlus consent may be unphed - that when 1mphed tts extent must be regulated by the nature of the case nnd;
the views under which the parties. . . must be supposed to act.”). 'Deployed forces share in the privileges and immunities of the USMTM. The USMTM operates
the Main Post Exchange (PX) and Commissary on the Dhahran Airbase. The USMTM also operates a United States Postal Bervice outlet adjacent tothe PX. The
Chief, USMTM, the country representative for United States forces in Saudi Arabia, and executes Army Regulation 27-50/SECNAVINST 5820. 4IVAFR 110 12 Sta-
tus of Forces Policies, Procedures and Information, The Chief, USMTM also approves military country clearances. 1.-i . ivr .o <l *hofi ainea o

AV
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Hxstoncal Antecedents

Current Events

The Southwest Asia Ceaseﬂre Campaxgn began on 3 March
19917 and all combat forces associated with Desert Storm
departed Saudi Arabia by July 1992.8 In the Fall of 1991, the
Saudi Arabian government-invited the United States to deploy
PATRIOT Task Forces to Saudi Arabia, under Operation
Desert Falcon.? - Over 3000 soldiers deploy to Saudi Arabia in
support of Operation Desert Falcon, annually.!® In July 1992,
the wartime headquarters of the 22d Support Command (22d
SUPCOM) which had evolved into the 1st Area Support
Group (1st ASG), stood down!! and the United States Army
established its first postwar, command and control headquar-
ters in Saudi Arabia: Army Forces Central Command-Saudi
Arabia (ARCENT-SA).12 .

-The Saudi Arabian government also hosts coalition forces
as they enforce the United Nations “no fly-zone” operations in
Southern Iraq.}? The United States Air Force deploys its per-
sonnel to Saudi Arabia to support Operation Southern
Watch.14 In October 1994, the United States deployed addi-
tional forces to Saudi Arabia and Kuwait to counter a new
Iraqi threat.!$ :

For the purposes of this article, the term:“deployed forces”
includes personnel serving on PCS in command and control

R

elements. - The majority of deployed personnel serve on TDY
or TCS. One of the constants of a tour of duty in:the Arabian
Gulf region'is continual persdnnel-tumover. i

s
viv

Umted States Mtlttary Relatzans wn‘h Saudt Arabta

The Middle East faced uncertamty after World War II. The
British -partitionied :Palestine; the Saudi ‘Arabian government
perceived threats from its neighbors; and a new world order
took shape in the Middle East.1® The United States entered
the fray by negotiating for an extension of its wartime pres-
ence at the Dhahran airbase. ~ P

The United States worked with the Saudi Arabian govern-
ment to define mutually agreeable goals.!? The Saudi Deputy
Foreign Minister welcomed United States overtures for a mili-
tary training mission; “‘You should think of Saudi Arabia as
your own territory in elaborating your defense plans.”18 In

"1948, the Joint Chiefs of Staff articulated Umted States

requ1rements as follows: .

a. Adequate telecommunications facilities at - -
Dhahran or nearby places.

b. Airbase facilities in the Dhahran area sufficient

(1) for the operational use of all types of
modem military aircraft, and

TOFFICE OF THE CHIEF OF STAFF UNITED STATES ARMY, DESERT STORM STUDY PROIECT, CERTAIIN VICTORY, 322 (1993) [hereinafter CERTAIN VICI‘ORY] ("[O]n

Man:h 3

81d. at 340.

Schwarzkopf announced that l:hc lmqls had accepted all of the cease- -fire terms and'-,

> [tlhe war was technically over.”).
.

9 ARCENT-SA Command Briefing Materials, at 36 (Jan. 10, 1994) [hereinafter Command Brief]. The Commander, ARCENT-SA, designated the Army opération
“Desert Falcon” in order to distinguish the PATRIOT mission from the Air Force rmssmn in Operauon Southem Watch The Departmem of Defense desxgnated
the October 1994 deployment of forces as Operation Vigilant Warrtor. ) ;

19These ﬁgures are based on the author’s observation. Approximately three PATRIOT Task Forces (over 1000 soldiers per task force) will rotate through Saudi
Arabiaina’ gwen year on TCS status, The numbers do not iriclude personnel assigned to ARCENT-SA on permanent change of station (PCS) status or temporary
change of station (TCS) surges such as Operation Vigilant Warrior.

“CF.RTA!N Vicrory, .tupra note 7.8t 340 ‘ ‘ o - . 7
12Command Brief, supra note 9, at 36. The ARCENT-SA is an Army level headquarters that consists of a full “G” Staff advised by an Army ]udge advocate, The
stat‘f nlso perfomts the mission of an Air Defense Amllery Bngnde headquarters !

‘

'JDLSPATCH (Umted States Dep’t of State, Bureau of Pub. ‘Aff.), Aug. 31, 1992, at 682,

14]d, (quoting President Bush “[CJoalition aircraft, including those of the United States, will begin ﬂymg surveillance missions in southern Iraq . . . establishing a
“no-fly zone.”). The Air Force maintains the 4404th Composite Wing in Saudi Arabia. The Wing includes two Operatlonal Groups (the 4409th and 4404th) each
staffed with an ‘Air Force  judge advocate servmg on a 90-day Temporary Duty (TDY) tour

15See Julie Bird, Back to the Gulf, A.F. TiMEs, Oct. 24 1994, at 14.

16 Telegram from the Minister in‘Saudi Arabia (J. Rives Childs) to the Secretary ‘of State (Apr. 24, 1948) in's FORE]GN RELATIONS OF THE UNITED STATES 1948:
THE NEAR EAST, SOUTH ASIA; AND AFRICA, PT. 1, 235 [hercinafter 5 FOREIGN Reumous 1948] (quotmg King Ibn Saud 'There are hostilities all around us. ‘War
miay be with us very soon . . . [i]n the past, British have been my fnends and have gwen ‘me considerable assnstanee . now ‘supporting ] Hashemntes Brmsh
themselves will not harm me but Hashemne groups "will. ") ) - i .

.‘covering our rights at the
. It is the desire of this Department to have our Minister to Saudi Arabia, Mr. J. Rives thlds . .- as fully informed

171d. at 255 (Telegram from the Acting Seeretnry of State (Robert A. Lovett) to the Secretary of Defense (Forrestal)) (“the agreement . .
Dhahran Airport explres on March 15, |949
as poss1ble .

- Sy ay e
s . S . i

1814, at 237 (quotmg Shaikh Yusuf Yassin).
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Y oo @)icfor a-United -States training :mission:so: |

i, .0 exXpanded'thatiit, in conjunction with Saudi
Arabian nationals,:dan.defend United States - - i; + -
military installations in the Dhahran area.!9

ET AT N I SRS LA L AWV T it
The Dhahran Air Base Agreement
VMRS L V| TR ELINEES [TRERS UAC F SO IS PSR ORI T N

;7. The Dhahran Air Base (DAB) Agreement of 1951 extended
United: States military ipresente in:Satdi-Arabia.2?1i The Saudi
government .extended -the Dhahran: Aiffield Agreement:which
expired on115 March 1949.2). The 1948 negotiations articulat-
ed Saudi Arabia’s strong interest irrmaintaining its sovereign-
ty.22 The negotiations surrounding this agreement set the tone
for all future relations between United States military person-
nel-and their - Saudi hosts. United States :Ambassadbr to Saudi
Arabia Hare advised the State. Department as follows: " *practi-
cal adjustnient rather than rigid application of the written word
usually governs in"such matters in this .country.”’?3' The DAB
Agreeément ‘entefed :into force on 18 June:1951.%4  The Saudi
government also approved an Agreement: for Mutual Defense

Assistance.” This: agreement Jaid the fouindation for the cre-
ation of the United States Military Training Mission in 1953.
EREINE S TR O

The Military Assistance Advisory Group to Saudi Arabia
EETIEL I S ST EINCE IRUU VIESETEES I § EERPR W T E RN R L Lo oAl
ni'The United States and Saudi Arabia implemented the 1951
Mutual Defense ‘Assistance ‘Agreement; through the 1953 Mili-
tary;Assistance! Advisory :Group-(MAAG). Agreement -of
1953.26 - The MAAG Agreement had been delayed because of
the turmoil .of Palestinian Partition in 1948.27 .In 1949, the
United States surveéyed Saudi'Arabia to determine eligibility
for reimbursable military: assistance which resulted:in the
MAAG Agreement.28 . In 1953, King Ibn.Saud died.?®' Thus,
amidst a -backdrop’of :Middle East. upheaval, a new era of
United States-Saudi military cooperation was born, .. # * ¢

IR Y.

i AT #l falltd

The MAAG Agreement granted ‘less jurisdiction to!the
MAAG commander than did the DAB Agreement.’® Unlike
the. DAB. Agreement, the MAAG: Agreement limited United
States jurisdiction over its military personnel 4o offenses com-

et v o sl s Pt o g iongeon

vl nunt A eoon o e e o rhiess Thae o 9t luonas

corn g e i o s e Loy ST wdad e PE e N

194d. at 245 (Memorandum by the Joint Chiefs of Staff to the Secretary of Defense (Aug. 10,1948)). .~ y . o .p om0, Gl

20 Agreement tohiceming the Air Base at Dhaliran, Saudi ‘Arabia/ Jurle 18, 1951, Exchange of Notes, 2 U.S.T. 1466, T..A.S. No. 2290 [hereinafter DAB! Agree-
ment].

et Hp e e g {1 0l ! cene ot Lab i, il Y e s wrd
2114, at 1474 o = f L Lol Arllj 2 R \,:‘1 '
R A P P v ke Dnneuniow w2000 oo g Tednoer ) caleding

22Telegram from the Minister in Saudi Arabia (Childs) to the Secretary of the State (Apr. 24, 1948), 5 FOREIGN RELATIONS 1948, supra note 16, at 236 (quoting

King Ibn Saud, “My enemies in Islamic countries spread rumors I have even permitted Americans occupy holy places. If the Americans are really my friends . . .
Americans must help me at least as the British are helping the Hashemites.”). During this period, the Trucial States (now the United-Arab-Emirates) engaged Saudi-
Forces in a series of border skirmishes. The British provided training and equipment to the Trucial States.

R TR G R S S LT N ERE SR I oy gt g e ] e P gaaea g g i g s g s a0
23Telegram from the Ambassador in Saudi Ar'!\bm (Hare) to the HDc*fp}a:%rn’ent,g)lt' State (May 31,'1951), :n 5 FOREIGN ,f{ELAﬁONS OF THE lelJlTl;D STATES, 1951: THE
NEAR EAST AND AFRICA, at 1055 (emphasis added) [hereinafter 5 FOREIGN RELATIONS 1951]. This observaiion is the critical lesson for a United States ¢ommander’

to grasp: develop rapport with your Saudi hosts and do not rely on strict interpretation of the four corners of the agreement. R e E

2ADAB Agreement, supra note 20, - -

[ S T S | IF RSN TN ) TR IO 1 A S

. Cosdegnn S DRSO FI5t
R A I el s e i R i i TR Ay bt e T
25 Agreement Relating to the Exte;nding of Procurement Assistance to Saudi Arabia for the Traq'sfer of Military l§upi)1‘1cs aq;I Equipment, rgJ'J‘.me 18, 1951), Exé;hange;
of Notes, 2 U.S.T. 1460, T.I.A.S. No. 2289, Y 4 ’ o ’ B

R I T R Loy e b S e e s U T A e R ot ) v oAy o e e T
6 Agreement P:ovid;ng for a Mﬂna}y Assistance Advisory Group (June 27, 1953), Exchange of Notes, 4Jb:S.T. 1482, TLA.S. N(r). ;281,2“[hexjemaﬁcr, MAAG
Ammnt]' ‘ L . R T o ‘ o ’ K (‘l“u;wvf:‘j.,:lt"“vl \.,“I,.:. ..\l((‘ o e - o
e ¥y [ SR u A_I'-J

. gL 4TTT TTT
PR S PP S CO SR IT0% FI A D Riie

27Memorandum by the Officer in Charge, Arabian Peninsular Affairs (Awalt), to the Director of the Office of Near Eastern Affairs (Jones) (July 9, 1951) in 5 FOR-,
EIGN RELATIONS 1951, supra note 23, at 1061 [hereinafter Memorandum (July 9, 1951)] (“[O]utbreak of the Palestine war and the UN arms embargo delayed action
fon ‘hemrb?fgc -°“‘,"“Si‘_’,'? agreemept] e ") / L TH T A R T L I (TP L

O S BT L s YT Y L IS I L A

O ST Pt phe e eoedany [T B I R T T R T SO i
281d. See also Memorandum of Conversation, by the Officer in Charge, Arabian Peninsular Affairs (Awalt) (IL;ly' 10, l931)firf'5'FORE|GN' Recation 1951, .‘w;m'z
note 23, at 1063 (referring to negotiator General Day Yingling’s observations: . “He emphasized how pecessary was patience on Jour part in dealing with the Saudi
Arabs. He also said we should avoid giving the impression of colonialism. The Saudi Arabs, he said, were extremely sensitive regarding their national dignity and
sovereignty and would resent any suggestion of an imperialvis‘tk:‘lyttimdq."‘). R . v

Yty SR LR PSS O I EOPE e P ST FETEN U T TN

(i Fory ! FERTE [T g T me it ottt gt oot IESTRIE N . AR DI LT L. YR ant
29$ee5 FOREIGN RELATIONS OF THE UNITED STATES 1952-54: THE NEAR AND ’Mllonuia E\gl‘. PART 2, 2‘447,1n.,2’ ih;rein_aﬁpr9 FOREIGN RELATIONS 1952] (*“Telegram
212 from Jidda, Nov. 9, reported the death of King Ibn Saud, and the accession to the throne of Ctown Prince Saud.”Prince Faisal, Minister of Foreign Affairs, had
been designated the new Crown Prince.”). L TR 10 et b Sy ety

[ PR

W Telegram from the Ambassador in Saudi Arabia (Hare) to.the Department of State (Aug. 4, 1952) id..at 2418 (“During courtesycall on Prince Faisal .. . I gave
report MAAG riegots and said unable understand adamant SAG (Saudi Argbian” Government] position on jurisdiction which clearly less favorable than DAF
[Dhahran Airfield) agreement. ..""). The tefms of the MAAG Agreement restricted the areas over which the United States commander exercised jurisdiction. See,
MAAG Agréement, supra note 26, para. 7(C)1, at 1485. The DAB Agreemefit granted the United States air base gommander exclusive Jurisdiction over offenses.
committed on the air base and primary jurisdiction over offenses committed in five Eastern Province towns and the road leading to them. See DAB Agreement,
supra note 20, para. »[3(;(‘:). at lﬁ79: :

Ty P50

[EIL AR INE S DR T S PN s A I T TR [ SLICS FERT O O O SRS I R IO W VA LR DL AT S FANE R 11 16 D TTRFS O
(T ; B T D B L T T I TEEy S I T SR TR EE T VI O SRR I SRR W P TPt o
3 MAAG Agreément, supra note 26, para. 7(C)I, at 1485 (“If iny military member of the'Adwsory Group Commits an offense zlxgainst the Taw' of Sm:di,Arab n.
the arcas which are or may be specified for training operations. . . the Saudi Arabian authorities may arrest the offender and, after promptly completing the prelimi-
nary investigation, will turn him over without delay to the United States authorities. . . . **). v :

NESPTS SR PR AT AN
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mitted in areas *“specified for training operations.”3!. The.
Saudis retained -exclusive jurisdiction over civilian-

employees.32 - The Saudi-Deputy Foreign Minister, Yusuf
Yassin; tempered the debate -over civilians by stating,

“[Allthough they [civilians]} would ‘be subject to Saudi law-

and jurisdiction, [they] would receive justice and equality

These articles inclutle a mission statement;38 limitation on
numbers of personnel;3? logistical support arrangements ;40 and
entry.and exrt requrrements A e ‘ PR

i
At

rv"xﬁ..{ 3 i “»l'i'f R

. The followmg discussion examines pnvrleges and immuni-

ties that may attach to deployed forces incident to theu' rela-
uonshlp wrth the USMTM to Saudi Arabia. | . i+ + < :
The Saudis balanced the written word with its “practical Imphed Consent and Extrapolatzan
applicdtion.”;; The MAAG commanders received flexibility in
resolving jurisdictional matters; the Saudi: interest in isover-
eignty did not mean that they were inflexible.3¥ The spirit of ;
the MAAG Agreement survives; because the USMTM::
Accords mcorporates key _]Ul']SdlCthl‘l provrsrons by
reference 35 -+ <7 1 ;-‘1 ’:gfzzf .

under the law.,”33

that the “law of the flag" follows its troops.42 The United

must consent to United States ‘exercise of authority in their’
terrrtory 43 Authors suggest that no waiver of jurisdiction over
vrsltmg forces exists “based solely ' on an uncondmonal mvrta-,

: ‘ tion from the host state "44
In 1977, the USMTM Accords superseded the MAAG IO R

Agreement.36 -The historical threads of the 1950s negotiations
and MAAG Agreement are woven into the fabrrc of the
USMTM Accords.37 R P

S

RS LS

and custornary telease of jurisdiction, evidences implied con-'

SaudiArabian authotities' have exercised their rights to inves-
. The USMTM Accords and Extrapolation

criminal: jurisdiction to United States forces for purposes of:

lThe USMTM Accords con51st of twelve nmcles. Each artl-

cle governs aq aspect. of the. presence of USMTM personnel generally are too busy to make trouble for their hosts.

SON IR I NI

RN

32!d para. 7(B) at 1485 (“Any offense committed by bne of the individuals réferred to'in parugraph (A) excludmg mrlltary personnel of the Umted States armed

T

trial.45 Deployed forces have a mission to accomplish: : troops

The United States no. longer holds to the absolutrst theoryﬁ

States follows the restrictive theory that foreign soverelgns .

Factors such as joint c6operation, regular rotation of troops, )
sent ‘to jurisdiction over deployed forces in' Saudi' Arabia."

tigate and detain members of the forces but they have released

forces, shall be subject to the local jurisdiction of the Kingdom of Saudi Arabia.”) (emphasrs added). . . ST . O

BSee Ed 'Note, 9 FOREIGN RELATIONS 1952 :upra note29 at 2442, T B ‘

1 ' ..~!§ R
3"Telegram from the Ambassadot in Saudr Ambm (Hme) to the Department of State (May 3l 1951, 5 FOREIGN RELAT[ONS 1951 supra note 23, at: 1053 (“[Ht was
clear throughout the negotiations that main preoccupation of Saudis provide “window dressing” to meet sensitivity on sovereignty question.””). Saudi Arabia is sen-

sitive to its Islamic neighbors’ criticism of Saudi deahngs with the West. Saudi Arabia is guardian of the Mosques located at Medma and Mecca. ng Fahd has

retitled himself “Custodian of the Two Holy Mosques.”
35See USMTM Accords, supra note 4, art. 8, at 2411,

361d. at 2409.

A

37See id. art. 8, at 2411 (“The provisions of Paragraph 7 of the Agreemcnt of June 27, 1953, implementing the Agreement of June 18, 1951, shall remam in force
. . »until such time as modified or replaced.- by agreement of the parties. .....”"). ;The United States his not reached agreément on the junsdlcuonal fonnula Ll

38See id, at 2410-11 (Articles 1, 2, and 5).
”ld (Articles 3and 4)
l);“r B oo D " . TR I

‘Ofd(Amcles7nnd9) e rgiine L S O T Cobandooan e URTONE SRS It

411d at 2410-12 (Articles 7, 10, and 11).

42BRITTIN, supra note 3, at 210; see also Wilson v. Girard, 354 U.S. 525, 529 (1957). IRTSREES K B S RGRNEIR

A3BRITTIN, supra note 3, at 210. See also DEP'T OF ARMY, PAMPHLET 27-161-1, LAW OF PEACE, I, para. 10-3 (1 Sept. 1979) (“generally the only jurisdiction which -~
United States military authorities could exercise over its military personnel in foreign countries was that which was permitted by the express consent of the fon:rgnv

govemment concerned. The United States has sopght to negotiate detailed agreements with all foreign countries where its forces are to be stationed.™).

4BRITIN, supra note 3, at 211 (“[Flromithe .8, point of view it is desirable to retain the largest possible measure of military jurisdiction over its own forces .
without a special grant by the host countries, the Umted States does not have this exclusive junsdlctron )

[N

45lntcrvrews wrth Lleutenant Colonel Ban'y Srmmon,s. forrner Staff Judge Advocate USMT M Umted States Air Force (USAF), (lS July 1993 through June 1994) R

and Colonel Ralph Capio, former Staff Judge Advocate, USMTM, USAF, (1 through 3 November 1994). In 1991, Saudi authorities investigated the éircumstances
of a civilian employee of USMTM accused of murder. See Sands v. Colby, 35 M. .l 620 (A.C. M R 1992)

The peuuoncr retxred from actrve duty wrth t.he Anny in 1984 and was employed as a crvrhan for the Umted States Mrlrtary Tnumng Mrssron
in Saudi Arabia. ... ‘On the morning of. 18 July 1991, the petitioner’s wife was found dead in their quarters on a military installation in Saudi -
Arabia. ... After extensive negotiations . . . it was determined that the United States would exercise jurisdiction. . . . On 6 January 1992, the :
petmoner was ordered to active duty . . for trial by court-martial . . . and was ordered to report to Fort Stewart, Georgia. . . .

Id. The court-martial acquitted the accused.
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L Exemptzon from Taxes and Duties 5! R

SR HTTE Y

i

srip Ve S tann R L R EE
The Saudl Govemment exempts “from all: taxes and duties
on material, equipment, and supplies including foodstuffs,
clothing arid supplies, imported into Saudi Arabia . . . for offi-
cial use-of the U.S. Military Training Mission or its'meém-!
bers.”# A similar exemption applies to the househiold goods
of both military and civilian personnel “identified on USMTM
manning docurients."# In practice, soldiers who are assigned
on PCS to orgamzatrons other than USMTM receive similar
consideration.48 * Deploymg forcés bm‘rg mrhtary materiel to
accomphsh thelr mission, consequently. they are srmrlarly
exempt from customs fees and dutres LT H
The provrsrons of Artrcle 7 USMTM Accords. are lrttle ,
changed from paragraph 6 of the MAAG Agreerpent and
paragraph 9(a)-(c) of the DAB Agreement The USMTM
Accords state that neither the mission.nor its personnel: may
sell property unless the approprrate authorities of .the, Saudi; .

Arabian Government are informed in order that: the«.aPphcable :
taxes may be collected.”¥? This significantly affects the abili-.~
ty .of-the Defense. Reutilization and Marketing. Organization ..
: The DRMO -
has no official presence in Saudi Arabia. Thus;wnits should -
be prepared to ship out what they shipped in t6 Saudi Arabia. -

(DRMO) to sell or dispose of excess materiel.!

Contract-issues complicate the tax exemption. matter.-. The
ARCENT-SA contracted for the delivery of furniture “FOB :
Destination.”>® The first nine containers cleared the port of
Dammam without customs fee. The Saudi authorities

detained ‘the Temaining forty-'eihghtj'containers "pendlng pay-i"_"‘ .

: o fa ! M T
Vo s PR B T | R e EAIA

46USMTM Accords, supra note 4, at 2410 (Article 7A).

54, (Article 7B).

el bl e .t

4"Id The USMTM Transponatron Office coordmated dchvery and removal of the author s household goods in Snudl Arabia.” 'l'he author did not pay:customs fees

or other duties.

9,

.deference to thelr guests ot s Cnna U TER] n 0T e AT

ment of customs duties by the contractor.” Because ‘title did "
not vest in the United States until delivery, the contractor was:
obligated to bear the cost of customs fees.- The Saudi-authori-:
ties decline to accord the duty exemption ‘to the contractor.”
Had the bill of lading reflected some nexus kwrth the USMTM
the result could have been quite'different.5t': SRR
Saudi Arabtan Junsdtcuon

T TR O U SIS S T TR R ARt _s

'The Saudi iArabian govemment retains srgmﬁcant crvrl and:
criminal jjurisdictiontover all: United States personnel.52:.The::
jurisdictional formula for Saudi Arabia iricorporates the: terms
of paragraph 7(A) (C) of the MAAG Agrcement ARSI

TR S PR TS N R SRR

The provrsrons of Paragraph 7 of the Agree--.: -
ment of June 27, 1953, implementing the
.Agreement of :June :18;:1951, between the' i /| «!
‘United :States of America and Saudi Arabia
shall remain in force. . unul such time as"« :

modified or replaced. .

The formula subjects civilians to the “local ‘jurisdiction of
the ngdom of Saudr Arabra 34 Ambassador Hare rcported
[the] adamant SAG position'on’ Junsdrctlon‘ "S5 In retrospect;’”
Ambassador Hare's concerns seem mlsplaced owing to Saudr i

SRR S S ey o

The Saudi Arabiamgoyernment\waives Jjurisdiction. qver
United States military personnel who commit offenses in

‘specified areas.’s ' The DAB iAg‘rJeement granted the United,

N R T TR s B

AC ks S P T e

TRIN EERPR NS o A Tl

30 ARCENT-SA Contract No. DASA01-92-C-0018 (firm-fixed price contract for the delivery of U.S. made furniture, for delivery at Khobar Towers. Saudi Arabia).

In this matter, the majority of furniture items were delayed at the port of Dammam while the contractor attempted to avoid demurrage and other ¢ustoms fees!:

51 See USMTM Accords, supra note 4, at 2410 (Article 7A).
52/d, at 2411 (Article 8).

3. : ‘.“ el a7 e IVESL e b

v/s\‘ T BT PR

S‘MAAG Agreement, supra note 26, para. 7(C). at 1485; see aLro DAB Agrcement supra note 20 para. l3(a). at'1479. -1

35 Telegram’ from the Ambassador in Saudi Arabia (Hare) to the Depa.rtment of State (Aug 4 l952). 9 FOREIGN RELAnoNs 1952 supra note 29 at 2418 LR
0 RR

y oA

P G Tt A Sf o e

(IR PR AR PN R O I

i

NG Laeiiiey

56MAAG Agreement, supra note 26, para. 7(C)l, at 1485. The agreement d1d not detzul whrch areas the Umted States commander could exert Jurtsdlctlon This is
an area where the commander must develop an understandmg wrth his Saudl counterparts and mzmmrze his authorlty But .ree DAB Agreement .rupra note 20

para. 1 3(c)ii), at 1479: . D et
’ : IS O

o . . . . Ca
ot RSV .l N T i‘f, z [ VA

In the case of any offense committed by a member of the armed forces of the United States outside Dhahran Airfield at Al Khobar. .
Dammam, Dhahran, Ras Tanura, the beaches south of Al Khobar 10 Half Moon Bay, ‘and the roads leading to these f)Iace.!t ‘the Saudi Ambi- '

an authorities will arrest the offender and .
can jurisdiction, AU IR A T i
. , L R 1“,

(emphasis added).

. turn such person over to the Misston at Dhahran Airﬁeld for trial and punrshment under Al'nen-

ive W LR SR il MEREEEG AT
L ‘>‘\‘)\,“‘:“l“l AT RIS

RYPPUN IR B VRSNV L O SRR ST AT
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States commander. exclusive jurisdiction over:offenses com-
mitted by military. personnel:on the Dhahran Air Base.?? This
provision dlsappeared through compromtse in the MAAG
Accords T Lt e

In cases of mlsconduct. the Saudt govemment may arrest
the offender and, after promptly ‘completing the preliminary
investigation, will turn him over without delay to the United
States authorities for appropriate trial and punishment and/or
disposition under American military jurisdiction.”s8 .In prac-
tice, the Saudi authorities -effectively ‘have waived -criminal
jurisdiction over mlhtary personnel without compromlsmg
their sovereignty. i ... v o , BT
T VRS TH RIS

s Im 1951 the prevarlmg view was: that exposure to Saudi
Junsdlctlon was de minimis.5 ‘Members of the MAAG had
no reason to travel out of areas where the waiver of jurisdic-
tion applied. As a practical matier, .the: negotiations of 1951
showed that the “main preoccupation of Saudis [was] sensitiv-
ity on sovereignty-question.”s0 - Deployed forces of the 1990s
have few occasions to travel far beyond their 'military environ-
ment and Jeopardlze the goodwnll of their Saudi hosts T

' vl P

i . 9. LR
[T to

In the 1952 negotlatlons concemmg the MAAG Agree-
ment, the Saudi position was that “members MAG [MAAG]
wld [sic] come as welcome guests and that any difficulties wid

[sic] be handled s¢ as minimize complications.”s! The Islam-
ic cultural concept of “guest" infers more than mere exerclse

of good-manners; the term suggests a specific course of deal-
ing that includes deference to the military. guest, arising from
one of the Five Pillars of Islam (alms-giving as a form of hos-
pitality). In my own'experience, commanders continue to
inform deployed forces ‘that they are considered “guests™ of
the King. 'This advnce. coupled with competent host nation
liaison, tends to smooth the impact of culture shock:! In cases
of mlsunderstandmg, Ambassador Hare s bottom line advrce
s “practical ad]ustment governs in such matters e !
o VST IE I
The USMTM Accords state that all United States personnel
“shall comply with all applicable laws and regulations of the
Kingdom of Saudi Arabia.”s3 By contrast, Article Il of the
NATO SOFA requnres that Umted States personnel “respect
the law of the receiving State ned The lmpllcatlon is that the
Saudls expect strlcter compllance with the1r customs and laws.
In Saudi Arabia, commanders- of deployed forces ensure that
their troops comply with Saudi customs -and law by issuing
general orders.65-
~ G e
Commumcanons and Matl inleges o
The USMTM operates ltS own radlo frequencnes and maxl
services.56 The deployed Army headquarters has theater-wide

R reSponsibility for maintaining the Defense Switched Network

- (DSN), yet has no explicit Saudi authority to run DSN lines.?
Custom and mllltary necess1ty legltlmlze the use of DSN.

[t}

SDAB Agreement, supra note 20, para. 13(c)(i), at 1479 ("If any member of the armed forces of the Umted States commits an offense inside Dhahran Airfield he

will be subject to United States military jlll’lSdlCllOl'l ")

S8 1d. (C)L, at 1485.

$9Telegram from the Ambassador in Saudi Arabia (Hare) to the Depariment of State (May 31, 1951). 9 FOREIGN RELATIONS 1952, supra note 29, at 1054 (“Jurisdic-

tion was thorny problem with Saudis insisting on jurisdiction over all civilians and also over mil[itary] personnel off base. .

. Mil[itary] offenders outside this area

[specified towns and roads] would fall under Saudi law but this not believed lmportant since travel rarely occurs exeept for MATS fllghts which so far have given

no difficulty.”).

60/4. at 1053.

added)

" B i o ‘l*lli’,‘,l', S

GzTelegmm from the Ambassador in Saud1 Arabia (Hare) to the Department of State (May 3| l951). 5 FORElGN RELATIONS 1951 supra note 34 at 1055

€MAAG Agreement, supra note 26, para. 7A, at 1485.

6l Telegram from the Ambassador in Saudi Arabia (Hare) to the Department ol’ State (July 26,.1952), 9 FOREIGN RELATIONS 1952, supra note 29, at 24l7 (emphasns

.
akt . 20 I i ! . . o

R

64 Agreement Between the Partles to the North Atlantlc Treaty regardmg the Status of Thetr Forces Jun 19 l951 4 US.T. 1792 TI A S No. 2846 [heremafter
NATOSOFA] REREE APRERRI Ot i B i f B R ca Vb L L
63See, e.g.. Headquarters, Third United States Army and United States Army Forces Central Command, General Order No. 1, title; . Prohibited Activities—US
Army Forces Central Command personnel serving in Saudi Arabla (23 Mar, 1994); see also Headquarters, USCENTAF [US Central A|r Forces Command], Gener-
al Order No. 1, title: . Prohibited Activities For Temporary Duty U.S. Air; Force Personnel Attached to Units in the USCENTAF AOR (3 Jan, 1992), These orders
resttict access to Islamic holy sites, prohibit offensive clothing, pI'Ohlblt contraband such as alcohol and pornography, and impose an “mdupdual duty to become
familiar with and respect the laws, regulations, and customs of their host. .

SRS
66 See USMTM Accords, supra note 4, art. 9E, at 2412 (“The United States Mllttary Tralmng Mpssmn shall be pemutted to use radlo oodes by eoordmatlon with
MODA [Ministry of Defense and Avlatlon] ). The 54th Slgnal Battalion provndes stgnal support for USMTM in Saudi Arabia. The Battalion also stations soldiers
in Bahrain and Kuwalt . .

Lgl T . bt . L N oot - o
0o R

67 See Command Brief, supra note 9, at 5 (“Run Theater DSN links; Run 'l'heater SATCOM/UHF for ADA"). o

S i
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-1-Mail privileges became-the first:area of concern when ;the
DAB Agreement went into-force.58 When King Ibn Saud died
in 1953, his heir, Crown Prince Saud, unfamiliar with the spir-
it of the DAB Agreement,.insisted .on-inspecting all United
States mail.%.- King Saud soon restored mail procedures. fin
the same way as before.”70., Saud1 authorities retain the sovery
eign right to inspect United. States mail.”! Because the
USMT M operates the United States Postal Service operatton

,,,,,,

pnvrleges from operatlon of the USMTM Accords.

s et betinl S PVTER e
Ly Base Exchange gnd Commtssqry Przwleg T
'I'he USMTM operates 'the base, e)itchange and corrngml'\s:s’ary
in"Saudi Arabta 72 Deployed forces Use these facilities: ‘The
USMTM bars all ‘contfactor and retired military petysbhnel
from the PX and’ comrlltssary olving to the following prost:np—
tion of the USMTM ‘Accordst “Use of these facrhtxes will not

be '4ecorded to any ‘contraétor df a any natlonallty Pp3
PSR E B

G

Contractor employees serving with deployed forces, who
are promised aceess (0 the PX and Commissary in their state-
side contracts, wrll not receive access owing to the proscnp-

e

o b colane o athen pwo st et WA

» e e .. Lt v s e "o
CHRDY ki el oy 'l;l DEAER TSt _EJ'."" ' P T A

“Telegram from the Charge isi Saudi:Arabia (Jones to the Department of State (Oct. 14,-1953))in 9 FOREIGN REumONs 1952, .rupra note 29 at 2446 ROARIEE

tion -of international ‘law.?4i:Army lawyers should :deliver
appropriate ipredeployment briefings tothese employees to
avoid'disappointment at the <heck-out line.:r Ariny:lawyers
who review contracts should ensure that the contracting. offi-
cer does not make promises that deployed forces cannot keep.

eaign el ey oo s otk s e o e pee 0 !

V:IReligious Matters S e et
e ndn oo v bt o I T

\The USMTM Accords are. s1lent on; rehgtous matters.75 In
1951, the issuererupted when Saudi authorities requested that
the ‘United States recall an Air Force.Chaplain who conducted
Christian, services in'public.?6 ; The matter was resolved
through “practical application” that required greater. sensitivity
on the part of military forces.”” Commanders capably address
their troops” spmtual 'needs . w1thout offending therr Saudi
hosts LR T T T 11 N N P I SV 1 H St

s (1T RY I PHUNEES BEOUO IR 0D a L

{* 'Express‘and- Imphed Extrapolatlon in Saudl Arabia
R E W I LN EHIN (W ITILE N TERN AT L L o
»*“‘The 'United :States extrapolates zpriwleges ‘and immunities
via express and-implied consent in Saudi Arabia.. Whén thé
Office of the Program Manager for the Saudi'Arabian Nation-
al Guard (OPM- SANG) Modermzatlon Pro;ect entered the

. .
Guinsy ORATL T ey

RETTHE rl'mq

v
el <
v :

anff*"')r SIAETEe G e e o

N

! Reggrdmg bltahran I‘natl prol)lem Royal Decree of erember 23 '1952 provrdes all packages entenng country must be mspected Mlll-‘ ST
. “taty and tivilidn. persohnel DAF subject, ‘under terms ‘paragraph '13(a) DAF -Agreement, laws and regulations of Kingdom and SAG will 0w
apply all such laws unless specific exemption exists. Though agreement grants exemption customs duties, nowhere specifies freedom from
inspection of packages.
(emphasis edded). -

/d.

°elegram from the Consul at Dhalifar (Hatkler) to the Departmentof Staté {Dec. 20, 1953) id; dt 2449 ¢ Klng then'said he wished Tto).:

“cooperate fully fwith 1

US and not place any hindrances in its way. At the same time he was determined [to] maintain Saudi sovereignty and while he fully reatized US [was] not imperi-

alistic state, hoped US would always keep this attitude in mind [in] its dealings [with] SAG officials.”).

ULk

7'0ccasnonally Saudi inspections reveal contraband To the author s knowledge the Umted States always has obtamed Junsdu:tton to  prosecute lts troops See

Sandsv Colby. 35 MJ 620 (Ac R. 1992) N

s S vy.lu R L Y

i ;ll’ O

v [ SR

”See USMTM Accords, 'supra hote 4. art, 9H at 24]2 {(“The'U’S. Military Tralnmg Mission will be allowed to mmntam food commissary stores and site supplyk

stores for its members and U.S. Government employees. . . .”").

N

74Memorandum, 'Staff Judgé Advocfe, Headdubiters Third Unfted Stdtes Army/Army Forces Cenlral Command; AFRD-JA, td [Commiander, ARCENT-SA], sub-
ject: Commissary/PX Use by Contractor Employees, para, 2 (3 Mar. 1994) (“Apparently the use of the Exchange and Commissary is a highly contentious issue and
has been the source of more than one Congresstonal The feelmg at USMTM is lhat contractor use rs prohtbtted and that the Saudls are, not hkely to allow thts
change to the Acdords. ™). * 1 ter b DT e

75But see MAAG Agreement, supra note 26, para. 7(A), at 1485 (“All . - personnel attached to the Advrsory broup and their dependents shall’ comply ‘with all
apphcable laws and regulanons of the Ktngdom of Saudt Arabia. ")1 Saudi law requtres stnct nclherenee to lslamlc customq and practlces ‘

e : ST
RN ER

76Policy Statement Prepared in the Department of State (Feb. 5, 1951) in 5 FOREIGN RELATIONS 195 I, supra note 23, at 1031,

“ 4= Saudi' Arabian Taw“does not pemnt the estabhshment f Ciristian churches in the country hdr are servrces lawful. The spmtual neéds of the
-0 1 Jarge number ol‘ Chnstlans living I the Dhahran'aréi have been taken care of 'by assembly in privaté on Aramco premises and on 'the air bnse'
““'under the auspices'bf the Air Fot‘ce ehapla.m The regulaﬂty of such assembly nttractetl the attentton of local Ambs who entered and w'
203 o pessed the proceedings. " ' ot "

; vr’ "r» EEHIRN !ﬂn [N 'u'; D '.‘.,.lll".. crevi b ghew e

See also S. MACKEY !Tma SAUDIS lnsmrarmz DESERT ]!(INGDOM 99 101 (1987)

v oo s e vd e oY R FIEE BT IR SR E S L S PR 2SS V) LIV ¢’:N1"_J.r' ' T

SRR | hls credtt‘leg’ Khahd  agreed to allow’a lodse ” [grol:pmg] of Chnstlans 4 [hut] no pu’hlrcuorgamzatton nio pubhctty
proselytizing. . .. In Rtyadh the Protestants were housed in a combination basketball court and movie theater for U S. military personnel

training the Saudi Arabian National Guard. “Keep a low proﬂle" w;ts the watchword Ca o , e ;
O P TR I S N T LSRN LUF PRSP SR ;

77 Policy Statement Prepared in the Department of State (Feb. 5. 1951) in 5 FOREIGN RELATIONS 1951, supra note 23, at 1031.
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Kingdom in 1973, the Saudis expressly granted them the same -~
status as members of the Corps of Engineers.” The Saudnsi .
agreed to extrapolate the rights granted to the Corps of Engl- )

neers to the personnel of OPM-SANG via an exchange of

notes.”?

The United States Air Force uses implied consent to cover -

the privileges and immunities of its Logistics Support Group
(LSG) personnel.80 - The LSG deployed to Saudi Arabia with-
out express agreement The LSG extrapolated its prtvxleges
from the people it supported in. the E- 5 Aircraft and Mainte-
nance Program. 81 The LSG retams 1ts F-5 prlvtleges and
immunities even though the F-S pro_|ect no longer extsts

The LSG arrangement parallels the situation of depIOyed
forces.. The concept of extrapolauon is vahd in Saudi Arabia.
The mutual beneﬁts shared between host and guest, support
the proposmon that the Saudt Arahlan government 1mp11ed
consent to the ltmlted exerclse of Umted States soverelgnty on
Saudl terntory '

o arr i sl
P Ty e I IR RS R LR LB RTTREN
Conclusxon
i : RN ‘ PSRN P L" ¥ ‘ i ":;:l,t',>

" 'United States personnel who deploy ‘to Saudi’ Arabia are
guests of the “Custodtan of the Two Holy Mosques » They

N

pass through Saudi territory on a temporary basis. These

forces complement their ally, the Kingdom of Saudi Arabia.

Status of forces arrangements in Saudi Arabia remain

extremely fluid. Although deployed forces have no written

status of forces coverage, they are granted implied immuni-

" ties. Under terms of The Schooner Exchange, “a license to pass

through a territory implies immunities not expressed. . . . 82

The Saudi Arabian government has accorded deployed
forces—as a matter of custom, implied consent, and military
necessity—privileges and immunities sirmlar to those enjoyed
by :the personnel ofUSMTM R ITILE T SR

I recommend that Judge advocates rwho support units
deploying to Saudi Arabia obtain copies of the USMTM
Accords, MAAG Agreement, and DAB:Agreement, and coor-
dinate with the-Staff Judge Advocate, USMTM, for current
mterpretatton ‘of ‘Gur status of forces’ arrangements ~Use these
documents to prepare your units for deploymerit. In-this way,
deployed forces can accomphsh their mission whnle respectmg
the soverelgnty of thelr Saudl hosts. -

ol N ‘, FR
Sl s . P H . LT

78See OPM-SANG Agreement, pt. V, supra note 2, at 1108 (“Military personnel and cmhan employees and the dependents of such personnel and employees of
the United States Government, present in ‘Saudi Arabia in connection with this program, shall be accorded the privileges, and immunities accorded to-members of
the Umted Slates Army Corps of Engmeers and thelr dependents pursuant to Part VIl of [the COE Agreement] ")

R

Wyd o o, e e [ st L DR YO CRRE T S I TP | BRI
I EETREN

l“’USMTMI.IA USMTM LEGAL GumF. TO SAUDl ARABlA l2 (Jan 1984) (“The AFLC Logistics Support Group does not have a specific mtemanonal agreement

governing their presence in ‘Saudi Arabia. However there is an agreement effected by an exchange of notes in 1972 estabhshmg the privileges and immunities for

U.S. personnel under the F-5 Aircraft Maintenance and ‘Training Program.’; . Without gomg into detail, it is LSG’s position that the F-5 agreement applies to all

LSG personnel and their dependents.”). See also Agreement on privileges and immunities for United States personnel engaged in the 'l‘nnmng Program for the

Maintenance and Opemtlon of F-5 Alrcmft in Saudl Ambta. Apr 4-July 5 l972 Exchange of Notes. 23 U S.T. l469 T.LAS. No 7425

8IUSMTM/JA, USMTM LEGAL thDE‘mSAUDl ARABIA, |2 (Jan. 1984). - o . o
lfz'l."he Schooner Exchange v‘.‘ M'Faddo'nzl I lj:S. 7 'Cranch)lll6. 140 (18 12), ' ‘ ‘

oLt e g L e . i
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b On 10 November 1994, the: Presldent srgned Executrve
Order (EO) 12,936, which is Change 7 to the Manual for
Courts-Martial! (Manual) United States, 1984. It took effect
onQDecember 1994 »1¢ Y
ATLNET L e eubtsa ey N of-ch
~.Change 7 resulted from the annual review of nulrtary ;jus-
tice.conducted by, ‘the Joint Seryice Qommrttee (ISC) on Mili,
tary Justice., The JSC consists of representatives from each of
the five services. It assists the President in his respomrbrlrﬂes
under Article 36, Umform Code of Mrhtary ,l' ustrce (UCMD) to
ensure that courts-martial use “tthe prmcrpleq of law and rules
of evidence generally recogmzable in the trial of criminal
cases in US district courts.”2 The JSC’s annual review results
in draft amendments to the Manual. Some proposals reflect
new United States Supreme Court decisions while other sug-
gested changes are based on ideas generated by the JSC.
Finally, some amendments to the Manual result from sugges-
tions from the field or members of the public. After staffing
through the Department.of Defense, and approval by the.

.Ii fned oo

Office of Management and Budgét'and'the’ Department of Jus-"i 1

tice, the President signs the “change” to the Manual as’an’'
EO.3 Change 7 is the seventh time an EO has amended the
1984 Manual.

Caan e »m:ﬂ. afadeg

: gL O Y )
i Thrs artlcle analyzes Change 7-in four parts It first dis-
cusses amendments‘to’the R.C.M. ‘Second, it examines’
changes to the MRE. Third, it Iool(s at changes to part IV of
the Manual. Finally, it analyzes a number of miscellaneous
changes to the discussion and analysis portions of the Manual.

300

Changes to the R.C.M.

The following amendments to the R.C.M. were made by the
President’s EO:

a. RCM. 405(g)(1)(B) was amended to require the Article
32 investigating officer to notify the convening authority of

' MANUAL FOR COURTS-MARTIAL, United States (1984) [hereinafter MCM].

2UCM] art. 36 (1988).

Analysrs of Change 7 to the |
1984 Manual for Cpurts-Marttal e

Lzeutenant Colonel Fred L. Borch III
Joint Servzces Committee
Cnmmal Law Division, OTIAG

[FIRTS [N {,-"fu"

rl"t

defense requests for mformatlon under MRE 505 and 506‘
Thrs puts the conl/eﬂlng 'authorrty and ‘othér appropriate
authorities 6n hbuce that a protective’ order under subsection
tg)(6) of thrs rule, 1 may bé necessfary for e protectlon of any
such privileged information that the government agrees’ t0

release to the accused ol 1
[ TSLIS RSN S RS T & B SRR T

T30 TR r'\l"‘ Pt

"'b. 'RICM, 5" g)(d) complelqents ‘thé 'cﬁange to R.C. M
?OS(g) lﬁ(B), drscussed abqve It now allo s the convenmg
authorrty to 1ssue a protectxye order o safeguard mfor;matlon
covered under MRE 505 and 506 “This' provrsron was added

;;;;;;

similar. 1nfnature tp, that which.a military Judge issues under
those rules Though the prereferral authonty to attach condl-
tions already exists in MRE 505(d)(4) and 506(d)(4) these
rules did not specify who may take such action on behalf of
the government or the manner in which the conditions may be
nmposed
Wty TR Dy BT T s
il c‘f 7An amendment fo R C M 905(1‘) clarifies that’ the mrlr-
“tary judge has the 4uthority t take posttrial ¥émedial action to
correct any trial ruling that substantially affects the legal suffi-
ciency of any ﬁndmg of gurlty or of the sentence, prlor to

T

o authentrcahonlof thie record.4 'Such rerrledlal actlon may be
i taken ata pretrlal session, dunng trial, or at a posttrtal Artlcle

5

+39(a) session. This amendment, -consistent with R:C. Mj
llOQ(d) clarifies that'posterial ‘reconsideration is permitted
until the record of :trial is: authenticated.! The ‘amendment to
the dlSCUSSl?p clarrﬁes that, the \amendment to subsectlon (i)
does not change ‘the standard to be used to determine the legal
sufficiency of evidence.5

d. R.C.M. 917(f) is amended to clarify that a ruling granting
a motion for a finding of not guilty is final when announced
and may not be reconsidered by a military judge. A ruling
denying 2 motion for a finding of not guilty, however, may be
reconsidered at any time prior to authentication of the record

3Not all aspects of any change to the Manual are part of the EO. The President must approve any amendments to Parts I to V of the Manual. Consequently, any
change to the Rules for Courts-Martial (R.C.M.), Military Rules of Evidence (MRE), or offenses portion of the Manual are part of the EO. The accompanymg
“Discussion” or “Analysis,” however, is not authoritative and is not part of the EQ. An EO is not required, for example, to change most of the appendices in the
Manual.

4 See United States v. Griffith, 27 M.J. 42, 47 (C.M.A. 1988); see also United States v. Scaff, 29 M J. 60, 65-66 (C.M.A. 1989).

3See MCM, supra note 1, R.CM. 917(d); Griffith, 27 M.1. at 42; Scaff, 29 M.J. at 60.
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of trial. . The analysis accompanying R.C.M. 917(f) explains the:imposition of the death penalty if the drug activity

that ‘any reconsideration is limjted to a determination as to occurred at the time of the commission of murder. This
whether the evidence adduced is legally sufficient to establish change reflects the increasing violence of drug trafficking and
guilt rather than a determination based on the weight of-the mirrors current federal statutes praviding for the death penalty
evidence which remains the exclusive provmce of the in certain drug-related klllmgs i i

finder of fact.” 6
inder of fa | RCM. 1004(c)(TXY) is changed to add the ‘term “sub-
e. R.C M l 001 (b)(5) is changed to clanfy the adnussrblhty stannal phys1ca1 harm " Itis defined as “fractures or dlslocat-'
of evidence of the accused’s rehabilitative potential.” It also ed bones, deep cuts, torn members of the body, serlou's:
details the procedure for the presentatxon of this evrdence by damage to internal organs or other seriouis bodr]y 1njunes
the trial counsel. The discussion to the Rule explains that This change was made to clarify the type of i injury that quali-

“[o]n direct exarmnatlon, a w1tness or deponent may respond fies ‘as an aggravalmg factor all()wmg for the lmposmon of the
affirmatively or negatwely regarding whether the accused has death penalty.!?
rehabilitative potential.” That witness also may “opine suc-
cinctly” about the accused’s rehabilitative potential; the wit- ’j. RCM. 1102(b)(2) is amended to clarlfy that the mxlltary
ness may express an opinion “that the accused has ‘great’ or judge is authorlzed to c0nduct a posttrral preauthentrcatlon
‘little’ rehabllktatwe potential. "8 The Wwitness generally may Article 39(a) Sessron to' recOnstder a trial ruling that substan-
not elaborate urthér; he or she may not descnbe the partlcular tially affects the legal sufﬁciency of any fi ndmg of guxlty ‘
reasons for formmg the opinion. - This ‘makes clear that a trial Judge may take remedial action
L - S on behalf of the accused w1thout wamng for an order from an’
‘On redu'ect ‘however, a witness may testlfy regarding spe- appellate court 13 ’ g
cific instances of conduct when the cross-examination of the’
witness concerned specific'instances of conduct. Similarly,’ “k. RCM. 1105(c)(1 ) is changed to c]anfy ‘that the accused
for example, on redirect a witness or deponent may offer an ¢ ten days to respond to an addendum to the Staff Judge
opinion on matters beyond the scope of the accused’s rrehabili-- Advocate's (SJ A) recommendatlon which contains new mat-

tative potential if an opinion about such matters was elicited:
during cross-examination ‘of the witness or deponent and is-
otherwise admrssrble L AT Lo ;

ter and that, in addition to the convening authonty, the SJIA
may grant a request for an extension for up to twenty days.

_ Only"the convening authority, however, may deny stch a-
R R PR TR ERIVS DA B A I .
£ RC.M. 1003(b)(2) adds retired and retainer pay as "It
sources of income subject to forfeiture.. The reference to.
“retired” and “retainer” pay was added to make clear that l RC M ”06“)(7) 1s changed to prov1de that when new

those f biect tati f forfeiture i matters are addressed in’ ‘an‘addendum to the SJA’s recom-p
m:?ﬂ:ﬂi;g:ﬁs?:ep?; Jf:m:l:: rln7p ul; l:: dolgoUélMu;e dlg mendatmn the addendum must be served on both the accused

and counsel TN

notdlstmgulsh between these types of pay.10 . oo : ST T

" g. R.C.M. 1004(c)(d) corrects the aggravating factor for’ ~© ' Changes t° the MRE S
murder resulting from an inherently dangerous act by requir- T S
ing that only one person other than the 'Victim need be'endan- .~/ The President'made the following amendments to the MRE:

ered. ' e
£ a. MRE 305(d)(1)(B) is changed to conform military prac-

h. R.C.M. 1004(c)(7)(B) is changed to make participation tice with McNeil v. Wisconsin.14 In McNeil, the United States
in certain drug transactions an aggravating factor allowing for Supreme Court clarified the distinction between jhe Sixth

6See Griffith, 21 M.J. at 42,

7This change to R.C.M. 1001(b)(5) is based on the decisions in the following cases: United States v. Pompey, 33 M.J. 266 (C.M.A. 1991); United States v. Clax- A
ton, 32 M.J. 159 (C.M.A. 1991); United States v. Aurich, 31 M.J. 95 (CM.A. 1990); United States v. Ohrt, 28 M.J. 301 (C:M.A: 1989); United States v. Horner, 22
M.J. 294 (C M. A 1986).

-

e [ LIPS

8MCM, supra note l R C. M lOOl(b)(S)(D), d\scussmn

9S¢e generally rd MIL. R. Evu) 70] (opmwn test:mony by lay wntnesses) 703 (bnses of opmron testlmony by experts, if the wntness or deponent is testlfymg asan
expert). aod - . i

10Sentences including forfeiture of these types of pay were affirmed in United States v. Hooper, 9 C. M A. 637, 26 C M R. 4l7 (1958) (retired pny), Umted States v.
Overton, 24 M.J. 309 (C.M.A. 1987) (retainer pay).

11See 21 US.C.A. § 848(e) (West 1994).
12See United States v. Murphy, 30 MLJ. 1040, 1056-58 (A.CMR. 1990); <~~~ vl o o0 o 0 D AR e
13See United States v. Griffith, 27 M.J. 42, 47 (C.M.A. 1988). IR
14501 USS. 171 (1991).
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Afhieridment tight to counisel ‘and ‘the Fifth Amendment fight
to counsel. The Court réitérated that 'thé Sixth’ Amendme'nt
right to counsel does not attach until the initiation of edversar-

jal proceedings:''In thé mllttary thrs normally ‘bcclirs at pre-

ferral of charges.!5 It is possible; however, that under uniisul
circumstances, courts may find tlgtt the Stxth Amelndment
nght attaches pnor to preferral 16 ecause condmons on lib-
erty, restrlctlon. arrest or conﬁnement do not tngger the Slxth
Amendment rlght to counsel references to, thése vents were
ehmmated from the rule These events may, be o fered how-
ever, as evrdence that the government has 1ntt1ated adversanal
proceedmgs ina partlcular case. e e

b. MRE 305(6)(1)!15 changed to reflect the United States
Supreme Court decisions’ in M nmck v Mtsstsstppz,” and
McNetl . Wtsconszn,l§ and’ to dlStlnglllS lbetween the right toL
counsel tules under the iflfth and SHcth Amendments In Mm-
nick, the Court determmed that[ the Frfth Amendment rlght to
counselI9 requires that when a suspect in custody requests
counsel, mterrogatmn may not proceed unless counsel is pre:,
sent. Government officials may not reinitiate custodial inter-
rogation in the absence of counsel regardless of whethcr the
accused has consulted wtth his or her attomey 0 Thxs rule
does not apply, however. when the accused or suspect mlttates
remterrogatton regardless of whether the accused is in cus-]
tody 21 The 1mpact of a warver of counse] rrghts on the Min-,
nick. rule s dtscussed m thc analysrs to subdrvrsron (g)(2) of
this rule. -

c. Subdivision, (e)(2) follows McNeil. and apphes the Sixth
Amendment nght to counsel to mtluary, practlce Under the
Sixth Amendment,(an accused is, Jentltled to representatton at.
critical confrontations with the government after the tmtlatlon
of adversarial proceedings. In accordance with McNeil, the
amendment recogmzes,thatst!ns; fight AlﬂS: -offense-specific and,

in “military'law, that it hormally attacties when charées are
preferred 22:/Note ‘that’ sdbd1v1s1on (e)(2) replaces thé’ prlor
notice 'to counsel rule based on 'United States v: McOmber,
because it is inconsistent with Mmmck and McNetl e "f"-‘ .
S O N TS LERRS TR LG PR LuErn PRI PR R
d. MRE 305(f) is changed to clartfy the distinction between
the rules that apply to the exercise of the privilege against
selflincrimindtion ‘ahd- the right to counsel! ! Subsectron (1)
States that"‘questlomng riust cease’ rmmedtately ‘when & per-
son exercrses the pnvxlege agalnst self-lncrrmlnatton Subsec-
tion (2) states’ that when 'a suspedt“ asks forcounsel
quest1onmg must cease untll counsel 1s present .‘U )
‘e. The amendment t6 MRE 305(g)(2) drvrdes Sl.lblelSlOﬂ
(2) into three sectlons v Subsectron (2)(A) remams unchanged
from the first sentence of the prevrous rule Subsecuon (2)(B)
is new ‘and conforms m1htary practrce wlth the Umted Statcs
Supreme Court’s ‘decision in Minnick V., Mrs.nsstppz 2 In that,
case, the Court provided that an accused or suspect can validly
waive his Fifth Amendment right to counsel, after having pre-
viously exercised that right jat an earlier custodial interroga-,
tion, by initiating the subsequent;interrogation leading to the
waiver.2 .Thisis reflected in subsection (2)(B)(i). Subsection)
(2X(B)(ii) establishes a presumption that a coercive atmos-,
phere exists that invalidates: a subséquent. waiver. of counsel)
rights when the request-for counsel and-subsequent waiver:
occur while the accused or suspect is in ¢ontinuous custody.26)
The government can overcome this presumption when it
demonstrates that a'bréak In custody, which’ sufﬁcrently dissi-
pated the coercrve ' environment, occurred R

i {J i PR BE Av,‘r [ RIS SO i" T e ﬁ.,)l‘

“SubSectron (2)(C) also-is nevv ‘and: conforms mxhtm‘y pract?
tice ‘With'the Supreme Court 's ‘decision. in Mtchzgan v. Jack-"
son.28 In Jackson, ti& Court held that a suspect can vahdly
waive his or her Sixth Amendment right to counsel after hav-

E IR DTS I Y CE TR PR .

! ,';l. ar !

SHI WG s frets eish A S T S LN

15See United States v. Jordan, 290 M.J:'177, 187.(C.M.A:1989)! United States v. Wattenbarger, 21-M.J, 41, 43 (GM, A 1985), cert; demed 477 us. 904 (1986) o

'6See Warrenbarger,ZlMJ at 43:44. e
RS THS SREEOT IS I R B SR LI DOE T

§
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11498 U.S. 146:(1990). |
501 Ué“l‘n”n’o"g“‘il“ .

Py : 3 ey - "oy "
il L n DLV it

’:‘Jt:;n o) lm;n‘:l‘.; T SR N A S

SOOI s wl ) L i

19 See generally Miranda v. Anzona. 384 U.S. 436 (1966); Edwards v, Anzona. 451 U.S. 477 (1981); Arizona v. Roberson, 486 U S 675 (1988)

2"Mmrm:k 498 U.S. at 150-52

tin LT T Y

olufren buscger 0B D T e

A A D AR AN LS P IO B S et 9 ‘ B
R TR (IE TS U S0 LRSI A O ST ,_’;", [ S

g nt154-55,R0ber,sau,486UStat67’7 ' {f, CEAAL

2 5ee Umted States v. Jordan, 29 M.J. 177, 187 (C.M.A. 1989); United States v. Wattenbarger, 21 M.J. 41 (C M.A. 1985), cert. denied, 477 U S 904 (l986)
. sty AOIME AT 1 R CahE

231 M.J. 380 (C.M.A. 1976). Although McOmber was decided on the basis of Article 27, UCMYJ, the case mvolved a Sixth Amendment clmm by the defense an
analysis of the Fifth Amendment decisions of Miranda, 384 U.S. at 436.and United States v, Tempia, 16 C.M.A. 629,37 C.M.R.:249 (1967)) and the Sixth Amend: "
ment decision of Massiah v. United States, 377 U.S, 201 (1964). Moreover, the McOmber rule has been npplled to claims based on violations of both the Fifth and -
Sixth Amendments See. e.g., Umted States v. Fassler 29 M.J. 193 (C M.A. 1989).

st S DY TIE S T 08 NECAITY D s nl Bt e ! TN O e e [ N T U
24493U S l46 (1990) e RN AT T S S TS

314 at 156. A EO I S DI DT
26 See McNeil v. Wisconsin, 501 U.S. 171 (1991); Arizona v. Roberson, 486 U.S. 675 (1990), :* © 11/ . .+ ARG T ens Pt e e
27 See United States v. Schake, 30 M.J. 314 (C.M.A. 1990). R Yoy e
8475 U S. 625, 636 (1956). NI
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ing previously claimed that right, by initiating the subsequent
interrogation leading to the waiver.. The Court differentiated
between assertions of the Fifth and Sixth Amendment right to
counsel by holding that, while exercise of the former barred
further interrogation on the same or other offenses in the
absence of counsel, the Sixth Amendment protection only
attaches to those offenses as to which the right originally was
asserted. . Additionally, while continuous custody will invali-
date a subsequent waiver of a Fifth Amendment right to coun-
sel, continuous custody, or the lack of it, is irrelevant to Sixth
Amendment rights.. The Jatter attach once formal proceedings
begin and the accused asserts the right to counsel. The goal is
to give an accused the opportunity to have counsel serve as a
buffer between the accused and the govemment
i

f MRE 314(g)(3) is changed to mcorporate the Buze v
Maryland?® “protective sweep” standard and “attack area”
searches, into permissible searches, for other persons incident
to arrest. The, rule specifies the circumstances permitting the
search for.other persons and distinguishes between protective
sweeps and searches of the attack area..

;;;;; gy

Subsectlon (A) permlts protectlve sweeps in the military.
The last sentence of this subsection explains that an examina-
tion under the rule need pot be based on probable cause.
Rather, this subsection adopts the standard articulated in Terry
V. Ohio% and Michigan v. Long.3' There must be articulable
facts that—when taken together with the rational inferences
from those facts—would warrant a reasonably prudent officer
in believing the area harbors individuals posing a danger to
those at the site of apprehension, The previous: language
referring to those “who might interfere” was ‘deleted to con-
form to the standards set forth in Buie. Note that an examina-
tion under this rule is limited to a cursory visual 1nspect10n of

those places in-which a person mnght be hiding. RS

3}

R AR TR N

Asa result of Bute, anew subsectron (B) also was added. It
states that apprehending officials may examine:the “attack
area” for persons. who might pose a danger to apprehending
officials.32 The attack area is that area immediately. adjoining
the place of apprehension from which an attack could be
immediately launched. Apprehending officials do not need
any suspicion to examine the attack area. - RNy

-g. '"MRE 404(b) .is changed to require the prosecutionito
provrde on request by the accused, notice of the general
nature of the MRE 404(b) evidence the prosecution intends to
introduce at trial. Consequently, trial counsel introducing

uncharged misconduct relating to motive, opportunity, .. -

29494 U.S. 325 (1990). »
0392 USS. 1 (1968).

31463 U.S. 1032 (1983).

325ee Buie, 494 U.S. at 334, e ey
3See United States v. Emmons, 31 MLJ, 108 (C.M.A. 1990). R
318 U.S.C.A.§§ 2241-2245 (West 1994). "

absence of mistake, plan, and the like will be providing notice
on request. This change to MRE. 404(b) is based on the 1991

_ amendment to Federal Rule of Evrdence 404(b)

oo Changes to the Manual PartIV .
: <l l

~a. Part IV paragraph 44e(l) is amended by rncreasmg tbe
conﬁnement portion of permissible pumshments for voluntary
manslaughter to fifteen years.-‘The ten-year maximum con-
finement period -was ynnecessarily ;restrictive; an egregious
case of voluntary manslaughter may -warrant confinement in
excess of ten years. : - :

. b. Part IV, paragraph 44e(2) is. amended by .increasing the
conﬁnement portion pf permissible, pumshments for. involun-,
tary . manslaughter fo ten years.  This amendment ellmlnated
the anomaly creafed when the maxrmum authonzed punish-
ment for a lesser-,mcluded offense of 1nvoluntaryl manslaugh-
ter was greater than the maximum author;zed pumshment for
the offense of mvoluntary manslaughter For example, prior
to the amendment, the maximum authorized punishment for
the offense of aggravated assault with a dangerous weapon
was greater than that of mvoluntary manslaughter This
amendment also facilitatés instructions on the Tesser included
offense of mvoluntary manslaughter 3

c. Part’IV, paragraph 45¢ is amended by creatlng 'two d1s-“
tinct categories of carnal knowledge for sentencing purposes—
one involving childrer'who are twélve years ‘old at the time of
the offense, ‘and the other for those who are younger than
twelve years. ! Consequently, the punishment for the ‘older
children is increased from the current fifteen years imprison-
ment to twenty years confinement. The maximum conﬁpc-
ment:for:carnal knowledge of a child under. twelve years is
1ncreased to life 1mpnsonment : !

The goal of these changes is to bnng the pumshments more
in line with those for sodomy of ‘a:child under paragraph Sle
of Part IV and with the Sexual Abuse Act of 1986.34 This fur-
thers- the policy of gender neutralrty contalned in the Sexual
Abuse Act: - ; -

. ERIE I I A IRIEI ; )
. d. Part IV, paragraph 51e is amended to increase maximum
punishments permitted under-Article 125, UCMJ. ' Like the
change to paragraph 45(e), the purpose of this change is to
bring . the punishments for sodomy more in line with Article
120, UCM]J, and the Sexual Abuse Act of 1986, so that pun-
ishments generally are equivalent regardless of the victim’s’
gender. Consequently, subparagraph e(l) was amended .by.
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increasing the maximum period-of. confinemént for forcible
nonconsensual sodomy from ‘twérity years to life! Additional-
ly, subparagraph e(2) ‘was amended: by creating'two distinct
categories of sodomy involving a child—one involving chil-
dren who have ‘attainedthe age of twelve ‘but are not yet six-
teen, and the other involving children under the age of twelve.
The latter is now desxgnated as subparagraph ¢(3)! The pun-
ishinent for the'former category remains the same as it was for
the original category of children under: the'age ‘of 'sixtéen—
twenty ‘years confiferent:! The maximum punishment when
the victim'is under the age of twelve years hoWeber is

TR

increased to life imprisonment. CO e

e ‘Part-IV,paragraph 85¢ is amended to increase the maxi-
mum punlshment ‘from &' bad conduct Hlscharge total “forfei-
fures, 'ahd bonfmement for one yédr. 'to 4 disho iiGfable
discharge, “total’ forfeitures *ind “confinemént for three Years.
This ehmmated the ifito hgrmty'betweén “ha\?nfg a maxuhum
pumshmenl “fot drunken' dnvmg res'ult‘mg i’ mjury, buf’ not
causmg death exceedmé that of neghgent horfitcide. 1" *1!

N A MTar et o !
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“ Changes to the Dlscussmn and
Analys1s of the R.C. M and MRE

HESOEE

Yirs

A number of changes to the discussion and .anaIysfs ‘por“-)
tions of the R.C.M. and MRE also were. made by Change 7.
These changes are not part of the EO because Jthey are unof-
ficial™ ex_planatory‘ commen,tary‘reﬂectllng the intent ‘o‘f the
Drafters. - However, they merit discussion because, military,
justice-practitioners: look :{o. the, dlSCUSSlOI‘I and analysis rpor-
tions of the Manual for gmdance R RN TON [EOF R TP

crr FNTIEIR TR (S FOITARNT RS § SEIR Y S B A R
The discussion ‘of; RC M ?05(b)(2)(c) is:changed to
explam that a convening authority may-withdraw:charges
from a court-martial and dismiss them if the accused fulfills
the accused’s promises-in' the:agreement.. Except whenjéop-
ardy has attached, such withdrawaland dismissal does not bar

later reinstitution bf :the charges by:the same or a different

convening authority.::Additionally, a military judge’s determi-:
nation that the accused breached a pretrial agreement is not
required before reinstituting charges previously withdrawn or

dismissed in accordance with the agreément.: This change is -

based on United States'v. Verrusio.35 'However, if the defense
moves to dismiss the reinstituted charges'on the grounds that
the govemmentl &‘emams bound by the terms of the ﬁtetnal
VERTR AR BRI L . D e 30T

[FFTRM I AR PEEN

Aty et s b posil gy o o ;!‘.'; SR

agreement, the trial counsel :‘Will be!réquired to prove, by a
breponderance of the evidence, that the accused has breached
the terms of the pretnal agreement‘35" SRUEME '

Ty Jod

T RIS FES ST SOE FUEE AR B SR

o D

b "The' dlscussmn accompanymg R.CM. 906(b)(13) is
amended to explain that a filitary judge has discretion “to
rule on ‘an evidentiary 'question before if arises during trial.”37
Luce™v. ”Umted States governs rev1ewab111ty of prelithinary
m]lngsas SRS 1B ST 2NN FYRTRUIE PO A S L TR A ) H

( ST L 1A CEdot b ey s nneii

"¢ The discussnon @ccompanyihg'R.C.M. 912(g)(1) is
amended ‘to add that “[g]enerally ?io reason is necessary for a

Peremptorychallenge' P390 Gl ‘

B RIS SURITFT A 0 53 CPRT 0+ I SRR SR I !

d. The dlscussmn following R.C.M. 1004(c)(8) is changed
tdreadthat cogene dd bl of el

Leshe o I b Oy IR

U [c]onduct hmounts to' “reckless indiffer-. .1 2
v’--'-Tf 411 ence’” when'it evinces: ‘a wanton disregard of 1 v
<11 consequences’ uiider tirdumstances invelvi oo

ing grave danger to the life‘of another, ¢ .. "

~ although no harm is necessarily intended.
4137 The accused must have had actual knowl-~ -
R "edge'offthe7gi'ave danger to others or kfiowl- - ..}
RN "edg"é ‘of circumstances ‘that would cause a’' - '
AR ‘reasonab]e person‘to’realize the highly dan- "
ol s gerous character of such conduct. In deter-
~'fining whéther pamcxpauon in the offense
13t 'was major, the dccised’s presence at the
@ 1. §cene and the extént'to which the accused
+ aided, abetted, assisted, encouraged, or
advised ‘the other- partncnpants should be con- i

'—y::?r-:f:. sidered 40~ ol o poh el e
PR SERTR IIOTS B S LEFA F L LR A A

This change to the discussion- complements the President’s
atlnelndments to R CM. 1004(c) as d1scussed above
W Lo e CUU A T N LI VIOE S
l.¢JirThe discussion accompanymg R.CM. 1106(f)(1) is
difiended- to clarify that “[t]he nethod of sétvice and the form
ofproof of service dre not prescribed and may be by any
appropriaté méans. ‘For' éxaniple, a certificate of service,
attached to the record of trial, would be appropnate when the
accused is served personally!™:

vf1."The first pa'r'agraph of the analysis accompanying MRE
304(b)(1) 1§ atnended to. explam that the Rule adopts Harns V..

I;
il P R I ROl (IR

Chesun en "«.fi,f

35803 F.2d 88S (7th Cir! 1986).':Procedures used in federal civilian practice, such as a motion by the govemment for reliet from s obligatiof under the agreement
before it proceeds to the indictment stage (see United States v. Ataya, 864 F.2d 1324, 1330 n.9 (7th Cir. 1988)), do not apply to military practice and thus are not

required. See generally MCM, supra note 1, R.C.M. 801(a).

361f the agreement is intended to grant immunity to an accused, see MCM, supra note 1, R.C.M. 704,

37 Bur see id. R.C.M. 905(b)(3) and (d)‘; MIL. R. EviD. 304(e)(2); 311(e)(2); 321(d)(2).

38469 U.S. 38 (1984).

39 Bur see Batson v. Kentucky, 476 U.S. 79 (1986); United States v. Curtis, 33 M.l 101 (C.M.A. 1991), cert. denied, 112 S. Ct. 177 (1992). United States v.

Moore, 28 M.J. 366 (C.M.A. 1989); United States v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988).
408ee United States v. Berg, 31 M.J. 38 (C.M.A. 1990); United States v. McMonagle, 38 M.J. 53 (C.M.A. 1993).
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New York.#4! -This means that statements taken in violation of
the counsel warnings required under R.C.M. 305(d) to (¢) may
be used for impeachment or at a later:trial for perjury, false
sweanng,uor the makmg of a false official statement.

Conclusron

Change 7 to the Manual is the latest'result of the JSC’s
annual review of mllltary justice. Changes 8 and 9 to the

€, - P N
i : 1\7“‘(j

Cannger e s TP

Manual are scheduled for the President’s .consideration and
approval in early:1995. The JSC is iow working on its 1994-
95 review of military justice, which will be Change 10 to the
Manual.

i . ' O A T LY : e EARER] »:,‘i".fl’\_“

All military justice practitioners are encouraged to submit
comments about the Manual or UCMJ, or proposals for future
changes to both, to the Criminal Law Dmsxon. OTJAG for
possnble referral to the JSC.

sy .

4‘40| U,S 222 (1971) Under paragraphs 140a(2) and 153b of the 1969 Manual, use of such statements was not pcnmssible United States v. Girard, 73c. MA.’
263, 49 C M.R. 438 (1975); United States v. Jordan, 20 CM.A. 614, 44 CM.R. 44 (1971). The Court of Military Appeals has recognized expressly the authority of
the President to adopt the holding in Harris on impeachment. Se¢ Jordan, 20 CM.A. at 614, 617, 44 CM.R. at 47; MCM, supra note 1, MiL. R. EvID. 304(b)
(adopting Harris in military law). Subsequently, i Michigan v. Harvey, 494 U.S. 344 (1990), the Supreme Court held that statements taken i in violation of Michi-
gan v. Jackson, 475 U:S. 625 (1986), also could be used to impeach a defendant’s false and lnconsrstent testimony. In so doing, the Court extended the Flfth

Amendment r.monale of Hams to Slxth Amendment vrolatrons of the nght to counsel.

ye

-

M

b . P ‘Introdtlctton '?f"f\'.»,,}l‘ il

R S LA FE R R EEE B P

The anned forces ‘of ' the United States comprlse the most
effectxve mtlltary force in'the world today

to defend the vrtal natronal interests of the Umted States ‘At a

time when our natxon is the world’s sole superpower and a,
model for emergmg democracles throughout the world, the
effectiveness of our military forces is a matter of the highest .

national importance.

Morale and dtscrplme of the armed forces is at the heart of
military effectiveness. :Military law is a vital element in main-
taining a high state of morale and discipline. Members of the
armed forces must have a clear understanding of the standards

of conduct to which they must conform, and they must also

have conﬁdence that the system of justice will operate in a fair. . -

and jUSt manner.

The Fundamental Prmcnples of the Supreme Court’ |
Jurlsprudence in Mllltary Cases Gt

The Honorable Sam Nunn

Our mlhtaryf
forces have the trammg, equlpment and leadershlp necessary

.
LEN

Lo e

sk

The constitutional responsrblhty for establtshmg regulations
for Iand and naval forces is vested in Congress 2 The rights of .
mlhtary personnel are establtshed by Congress and the Execp-
tive Branch, acting under the authonty granted by Congress
The Supreme Court’s jurisprudence in the field of military law
has been characterized by the highest degree of deference to

o [ L [T S L T R L

the role of Congress and respect for the judgment of the-armed -
forces in the delicate task of balancing the interests of national

secutity-and the rights of. mllltary personnel
Che N . R
In this essay, 1 wnll review. Ihe fundamental prmcnples enun- .
ciated by the Supreme Court:in military cases -and :assess the :
continuing validity of these. pnncrples as a gurde for _|ud1c1a1
review of mthtary cases v . »

Ty

TR B . e e

Mtlltary Service Is a Umque Callmg BRI

“[1]t is the primary busmess of armies and navies to-
fi ght or be ready to fight should the occasion arise.”. .

pot T A

- A(y ’ . 5,\'5 A i ».: ,’,I ' . :. : o '.!‘,ki; f,'," P N \ : 7 : ! .“'-'f i - 0 v . 'v '.1‘,:
* United States Senate (D-Ga.). Chalrm;tn Senate Armed Services Committee. For the convenience of the reader, this essay is adapted from S. Rep. No. 112, 103d .
Cong., 1st Sess. (1993) (Report of the Senate Armed Services Committee on the National Defensc Authorization Act for Fiscal Year 1994) The views herein are
my own and do not necessarily represent the yiews of the Committee on Armed Services.:: ' ;.. . . x50 . i ‘

Essay, The Fundamental Principles of the Supreme Court’s Jurisprudence in Military Cases, ongma]ly appeared in volume 29, number 2, at page 557 of the
Wake Forest Law Review and is reprinted by permission of the Wake Farest Law Review. :

1U.S. Consr. art. I, § 8.

2United States ex rel. Toth v. Quarles, 350 U.S. 11, 17 (1955).

Vil .5 H Ui
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g p

bt “The military constitutes a specialized - ‘v ' in 10i1:i\What separates .us from- civilian sociéty'is «-'i ",
commumty govemedbyaseparate discipline from 'that g v o ultimate sddrifice; the: shcrifice .of our livés /b
s nle U lof the civilian. M3 o e v 2211 for our'country. | We have ‘to fublimate. : i
ek everything that we do' to-selfless service to.: .+

“[T]he military must insist upon a respect for duty and our Nation. Duty, honor, country . (1]t

l.:a discipline without caunterpart incivilian life.?4 s is, in fact, that mission, the protectlon of the
won bt T e A e .,  Nation, which must t govern everYthmg that
e The pnmary mission of the armed forces is'to. defend our A S04 ¢ wC dos;r SHIRTEE! S SN 4 U VHET TS L B 31 S O
national interests by preparing for and,’ when riecessary, wag-, O e YL AU E T R C N RO PR PP

ing war, using coercive and lethal force. Responsibility for
the awesome machinery of war requires a degree of training,
dlsc1p11ne, and unit cohesron that has no parallel in, c1v1han
socnety e e e e wiT

Fey v . »“z|

Although the individual decision to join the armed
forces, in the absence of actual draft calls, is a voluntary
chorce. there is nio tonstitutional rlght to serve m'thé mlhtary 6
The armed forces’ routmely restnct the’ opportumtles “for ser-

.. vice on. the basis of ctrcumstances such as physical condmon,.
“age, sex, parental status, ‘educational background ‘medical his-
" tory, ahd mental aptitudé.” These restrictions primarily reflect’
professional mllltary judgment as to what categories of per-

The armed forces must develop traits of l:haracter. Rattems !
of behawor, and 'standards of performance during’ peacetlme‘,
in order to ensure the effective application and control of force

in combat. Members of the armed forces are subject to disci-
plinary rules and mllltary orders, twenty-four hours a day, ""sonnel contribute to overall combat effectivéness rather than’

regardless of whether they are actually performing a military narrow performance criteria related to the performance of a

duty. specific task. They are based on the fact that members of the
armed forces are not recruited for a single job at a single loca-
tion. They must be capable of serving not as an individual,
but as a member of a team, in a variety of assignments and

¢ locations, nften under, dangerous and life-threatening condi-
tlons

M o

Military service is a unique calling. It is more than a job.
Our nation asks the men and women of the armed forces to
make extraordinary sacrifices to provrde for the common ...
defense. While civilians remain ‘securé in their homes w1th ‘
broad freedom to live where and with whom they choose,’
members of the armed forces may be assigned, involuntarily,
to any place in the world, often on short notice, often to places

Once military status is acquired, military service loses its
. ,voluntary character. Once an individual has changed his or

of grave danger, often in the most spartan and pnmmve condi~""

tions.

“For the Satlors in the Persmn Gulf their shlp is home For
tHe soldiers on the DMZ i in Korea, their barracks'is home." For
the ‘Marines’ who served in Somalla m Operatlon Restore
Hope; their tént was’ home' R ; e I

e Q..AI “ ] P !‘t] IR AP yut "li &} |!'1'"” i

- Military men’and women do not have the nght to choose
with whom they will share these homies): They do not have the’!
right to choose with: whom they will share these burdens.!
They do not have the right to:chbose whether they. will:be
placed in harm’s way or under what conditions. Most impor-
tant, they do not have the tight to choose when:and where the'y
may beasked to make the ultlmate sacnﬁce for thetrx country

General Gordon Sulhvan Chtef of Staff of the Army, has ;
eloquently summarized the differences between military and

civilian life: .y S TR IR

“'her status from civilian to military, that person’s duties,
assignments, living conditions, privacy, and grooming stan-
dards are all governed by :military. necessity, not personal
choice. In 2 nation that places great value on freedom of
expression, freedom of association, freedom of travel, and
freedom of employment the armed forces stand as a stark
excepuon M1l|tary commanders have’ the authonty, as they
have throughout our natron 5 h1story, to tell servrce members
where to hve,I where’ ‘to work, and’ 'when the'y must put thelr
lives at risk: - Further, commanders are authorized to use the'’
cnmmal law, the Umfonn Code'of Mlhtary Justlce to pumsh
those who disobey afiy such'orders.8 1 _
S8 IR PR T

Umt Cohesnon Is the Foundatlon of Combat Capablllty
ot ud Chary, ol o gl ineih Do ulsne

clwi T lo accomplzsh its mission the mthtary AN
w1 i oo must foster'instinctive obedience, umty, DRI

S cammttmem‘ and espnt de corps.: 2w b

Tl s e AN S O nt'nm,)

30rloff v Wllloughby, 348’ US 53 by’ (1953) ’Accord Parker'v L¥vy. 417 U.S. 733,743 (1974) (“The‘h‘uhtary is; by Hecéssity, aspeciahzed soctety sepnrate

from civilian society.”). "« it Ll

4Schlesinger v. Councilman, 420 U.S, 735, 757 (1975).

o el b

SS REp. No. 112, 103d Cong., 1st Sess 273 (1993) (testlmony of Geneml Gordon R Sulllvan Chlef of Staff Umted States Army. before the Senate Amted Ser-
i fn) o . o " AR

wccs Commmee July 20, 1993) ol

! J;l,'.f"l'» Aol

IEDE S FRIHA N L

Hel Y IR R J{"fl\‘ ‘ b,};

6Nu:sznerv Mark 654F2d 562 564 (8th Cir. 1982) cert. demed 460U S. 1022 (1983); Westv Brown 558 F2d 757 760 (Sth Cll‘ 1977); éert! denied, 435 US v

926(]978)
Wy i ek Poogynn dinniviy e

7See DEP TOF DEFENSE DIRECTIVE 1304.26, QUALIFICATION STANDARDS FOR ENLISTMENT; APPdrN'mENT AND lNDUCl'lON (Mar)4,1994). 4

8The Uniform Code of Military Justice is codified at 10 U.S.C.A. §§ 801-946 (West 1994).

9Goldman v. Weinberger, 475 U.S. 503, 507 (1986).
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General H.;Norman Schwarzkopf,:United States Army
(Ret.), who commanded United States-forces in: Operatlons
Desert Shield and Desert Storm, has stated: - -+~

What keeps soldiers in their foxholes -
rather than running away in the face of mass. - ;51
- waves of attacking enemy, what keeps the' . .- 1.
marines attacking up the hill under:wither- - - ..
ing machine gun fire, what keeps the pilots i+
~flying through heavy surface-to-air. missile ...~
fire to deliver bombs on targets is'the simple ... - -
fact that they do not want to let down their
LT buddres on the left or on the nght
They do not want to betray thelr umt and PNy
: ,thcrr comradés with whom they have estab- ::
lished a special bond through shared hard- -
.ship and sacrifice not only in the war but -

also in the training and the preparation for .,:: i}«

the war.

¢
[

. It is called unit ¢ohesion; and-in my 40:i;
years of Army service in three:different
wars, I have become convinced that it is the
single most.important factor in a-unit’s abil-
ity to succeed onthe battleﬁeld 10

General Gordon Sulhvan Chref of Staff of the Army, has
emphasized the importance of the bonds of trust between sol<!

,»5

diers. Quoting from a letter in which one soldier wrote to:

another, *I always knew if I were in trouble and you were still.

alive that you would come to my assistance,” ‘General Sulli-;

van added: Vo et sum I

ft ety

Every ofﬁcer in the Umted States Army PTPETEI I B

every soldier {and] noncommissioned offi-
cer ... everyone in the services must know’|
that. I will give up my life for them; and:!
they,.in turn will give up their life.-for me. I
have to have trust in them, and’ them in-
me. 11 [ o , fel
General Colm Powell, durmg hxs tenure as Chamnan of the
Joint Chiefs of Staff, emphasrzed : Co
[tlo win wars,: we creaté cohesrve teams of
warriors who will bond so-tightly that théy:
are prepared to go into battle :and give their
lives if necessary for the accomplishment of
the mission and for the cohesion of the

Y I

group and for:their.individual buddies. We
cannot allow ;anything-to.-happen which
would . drsrupt that feelmg of cohesron ;wuth-
in the force.12 \ :
TIREI TP ;:E".,v‘ :
General Powell noted that the armed forces grve -constant
attention to the development and maintenance of unit cohe-
sion. S S T £

ol AN

'

Bondmg ‘begins on the first day of boot'
camp. Bonding takes/placé every time a GI':
joins a new unit.” A unit'must bond as a"
fighting force before it is sent to'the battle- -
field. Unit members work together, train:
together, and deploy together sharing expe-
*“righcés that contribute to the dévelopmentof ! -
*¢phesion. 'Mutual trust, cornmon core ‘val- -

" ues, self confrdence and real:zauon of

7} shared goals help to form the cohesive mili- =

~ tary team. Cohesion requires the'sacrifice

. of personal needs for the needs of the unit,
Sub_ujgatmg mdlvidual rlghts to the beneﬁt“

~of the team : ¢

gt QI’ syt ) o RERINT oY ;::5-

While individual initiative is rewarded, the contribution of
the team—the coheswe un1t—1s what guarantees rmhtary suc-
cess.3 7

Dr. Wl]lram Darry1 Henderson, a decorated combat veteran,
former commander of the Anny Research Tnstrtute and author
of Cohesion: The Human' Elemént in Combat, has illustrated
the role of unit cohesron in transforming a collection of dis-
parate mdmduals mto a mottvated combat capable group ‘
WIIhng to endure and prevall amldst the horrors of war: " Sl

[T]he nature of the relationship among sol-.,
diers in combat isa cntlcal factor in combat_;
motlvatlon P

SR T

The real questlon 1s why soldrers ﬁght",
What causes soldiers to repeatedly expose
themselves to the most lethal envrronmenﬁty__"
known, instead of taking cover or leaving
the area as qurckly as possrble
Combat mouvatlon is not a mythlcal ‘
force that emerges on the battlefield, . Jt
must be developed and maintained well in
advance of any war . . ... e

L L P R PO

108, Rep. No. 112, 103d Cong., st Sess. 274-75 (testimony of General H. Norman Schwarzkopf, United States Arrny (Ret.), before the Senate Armed Services
Committee, May 11, 1993). General Schwarzkopfs distinguished career also mcluded combat in Vietnam and senior mlhtary personnel management responsrbrh-

tles R . P : - I b e

S N R T Lo b e e «*-u.

NP

4d. at 275 (testimony of General Gordon L. Sullivan, Chief of Staff, United States Army, before the Senate Armed Services Committee, July 20, 1993)

121d. (testimony of General Colin L. Powell, United States Army. Chairman of the .lomt Chnefs of Staff, before the Senate Armed Servrces Comrmttee July 20

1993). FEAT BN ENVEIE

131d. (written answer of General Colin L. Powell in response, to a question from the, Senate Armed Services Committge). ... . ;
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~A ceritral finding of cohesion research is
that the nature ‘of inbdern war dictates that
small-unit cohesion'is the only force capable
of causing soldiers to expose themselves
repeatedly to enemy frre in the pursuit of
z sumtobjectrvesw Gl et b s 0 e st
cnen oo ‘ by o

The confusion.' danger, hardship, disper-

sion, and isolation of modern war requires

that soldiers, sailors;. and airmen in:combat:

be controlled and led:through an internaliza-
tion of soldier values and personal operating |
rules that are congruent with the objective, ,
goals, and values of the organization N L
I LSNP VST PTIW
Dr. Henderson summanzed hls ﬂndmgs on the importance
of unit cohesion by .¢iting. S.L.A. Marshall, who noted that
“one of the simplest; truths .of war [is],that the thing which
enables an infantry soldier to keep .going with his weapon is

the near presence or.presumed presence ofa comrade.’?16

cepy G , e
Cyehitisan e ES TR

- [Jr"l i

S e o e

Dr. Dav;d Marlowe Chref of the Department of M1htary
psychiatry at the Walter Reed Army Institute of Research has
observed that unit cohesion must be developed long before a
un‘_lt is on,thc;,battleﬁeld. L

“ion N Nl iag b

ORISE

Cohesion is not somethmg magrca] It does o
not suddenly happen the moment the bullets
cpme.. If 1t was not there to begm with, 1t lS
going | to. take along ume and some dead an

podn

. mangled bodres before you get it. 16

it

I

o
cal X

L

"

0T

Dr Marlowe has noted that while lt is drfﬁcult s prOJect "

i

current trends mto the future. he anncrpated that unit cohesron 1

i ELTH

would continue to be a paramount concern:
[T]echnologlca] ‘advances, smaller forces, |
battlefield dispersal, and the ‘shift to a force
projection modality have made the' continu-
ing mamtenance of highly cohesive units
more’ 1mportant to the future than they have i
ever been in the past and the 1mmed1ate pre-'
seht ARVINEY A (O SRS A

AR ey VI ey Ry

G e e

In the past, in time of dangér Wwe have -
usually been . . . afforded the luxury of time
in which:to'create highly cohesive units to
cohnterpunch or stnke the enemy When'»

i Ao v t M

IE,;

1414, at 275-76 (testimony of Dr. William Darryl Henderson before the Senate Armed Services Committee).

'5ld ‘at 276

1 J

R

T

b

i (:" »we have not had that:luxury, the:results, a§ ..~ .*
iinrin the initial results of :the Korean: conﬂrct, S
were disastrous for our soldiers. i «. i L:

b
[
I

il e

The speed:with iwhich events‘and thejr conseqiiences now
overtake us make it imperative that our:forces be able to make
an immediate transitioti-from .peace to'war. High continuing
levels of cohesion are'critical to making that transition with
maximum-unit effectiveness:and minimal short- or long-term
negative effects on the mental health physrcal health ‘and per-
formance of the soldrer.c”w : ST

Sl L
W

The end of the Cold War has not: dlmimshed the need for
military forces composed of readily available, highly cohesive
units. Events in Somalia and. the former Yugosldvia, as well
as continuing tensions in areas ranging from the Korean bor-
der to the Persian Gulf, have demonstrated that units-in-being
must be prepared to deploy to hostile; inhospitable condmons,
with little advance warning ot preparation.’ <*'* -

Military Personnel Policy Must Facilitate -
thé‘ Assignm'ent and Worldwide Déploymént
of Members of the Armed Forces i
SIEIE DI i e
-1¥The essence of military service -‘is the..
subordination of the desires and interests « !
of the individual to the needs of the service.””18
o A TSR R T S A (1 ST I
Deployment to:field or on-board vessels. for training or opera- .
tions is one of the defining characteristics 'of military service..
Although many service members,-in garrison, havé the oppor-:
tunity to live off-post or in on-post quarters. providing substan- .
tial prrvacy, the armed forces do not train or deploy in a -
garrison environment. General Colin Powell, in his capacrty
as Chalrman of the Joint Chiefs of Staff, obsérved:::
O TRE TR O ISERIFN RUPLYEY N LA A L TR
[W]hrle some rmhta:y specialties may .grav-
itate to office type settings no Sefvicemem-!!
bér is ;guatanteed a particulariassignment in
a:iparticulér location.' We:are providedf
assignments anywhere in the world, often at.i
: very short notice, based on the needs of the
Ao nArmy;i Navy,  Air Force,iof Maring! Corps.luinai)
Every military man'and woman must be .7 1!
prepared to serve wherever and in whatever
capacity. the:Armed Forces'require -their
skills. ::Even'forward: deployed units:need ~
cooks andtypistsl9 Tt e od By
St igmes o v g

(cro
GG

| [
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TR
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CN I niosins Coiz

SRR

e
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lh.l..l

'5Id (tesnmony of Dr Davrd Marlowe Chlef of the Depnnment of Mllltary Psychratry, Walter Reed Anny Institute of Research before the Senate Anned Services''

Committee, Mar 3l 1993)
l; IR
'7ld at 276-77

e g o e AouL ol el y
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/i N E S N A T A
‘3Goldman v. Wemberger. 475 U.S. 503, 507 (1986) (quottng Orloff v. Willoughby, 345 U.S. 83 92 (1953)). A

SN

B N L A B T I N AR A R S

- E ISV R T A HUTVR AN I IS RECRUNS I T TIPS PE) P

195. Rep. No. 112, 103d Cong., Ist Sess. 277 (written answer of General Colin L. Powell in respotise to a quéstion from the Senate Afmed Sérvices Committee). **
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+' Military- personnel pohcy reflects the condltlons under

whlch service members live while deployed for trammg or

operauons As General Powel] has noted:

P

" [Tlhe majbrity of our young men’and
women are required to live in communal
semngs ‘that force mnmacy and provide lit- _
tle privacy. ‘It may be hard to contemplate -

'_ spendin 60 contmuous days in the close
confines of a submarine; sleepmg in a fox-
_hole wnth half a dozen other people. 125

. people all llvmg and sleeping in the same 40

by 50 foot, open berthmg area, but thls is

., exactly what we ask our young people to
do, 20 : , : .o oL , e

Deployment under such conditions is the reality of service
in the armed forces of the United States. Military personnel
- policy cannot be based upon what might work in the white
“Collar setting of a stateside garrison. Rather, pohcnes must
‘reflect the very realistic possibility that the soldier ‘who is
‘behind a comfortable desk today might be in a hosule and
phys1ca1]y challengmg ﬁeld environment on very short notice.

The Constltutlonal Rasponsnbihty for Estabhshmen;
of Qualifi catlons for and Conditions of Military

“[I]tis difficult to coriceive of an area of
governmental activity in which the courts have less
competence. The complex, subtle, and professional +'
decisions as to the composition, training, equipping,

and control of a military force are essentially
professional military judgments, subject always 6
’ c:vthan control of the Legislative and Execuuve
C Branches.”22

“[JJudicial deference to .. . congressional exercise
of authority is at its apogee when legislative action
[is] under the congressional authority to raise and
support armies and make rules and regulanons Jor their gov-
ernance...."? o

“[I]n determining what process is due, courts ‘must
give particular deference to the determination of
Congress, made under its authority to regulate the
I land and naval forces . ... '"H SRR

The Framers of the Constltutxon vested Congress thh pow-

;,ers to raise and support armies, provide and maintain a Navy,

and make rules for the government and regulation of the land
and naval forces.25 Pursuant to these powers, Congress is

‘given the discretion to determine the qualifications for and
::conditions. of service in the armed forces.26 The President
. may supplement, but not supersede, the rules established by

Service Is Vested in the Congress _ - Congress for the government and regulation of the armed

O DI B IR N L - forces.27:
. “The constitutional power of Congress to raiseand -,
support armies and to make all laws necessary and

proper to that end is broad and sweeping.”?!

The role of the courts in reviewing military personnel mat-
ters is even more circumscribed. Although the constitution[al

200,

21 United States v. O"Brien, 391 U.S. 367, 377 (1968). See also Parker v. Levy. 417 U S 733 756 (1974) (“Congress is pern'utted to Ieglslate both w1th greater
breadth and wnth gremer ﬂe)ublhty" when legulzmng mllltary personnel. ) :

22G|ll|gan V. Morgan, 4I3 U S l 10 (I973) See al.m Orlaﬁr 345 US. at 93-94. (“[.l]udges are not given the task of runmng the Army . Orderly government
requires that the judiciary be as scrupulous not to interfere with legitimate Army matters as the Army must be'scnipulous fot to mtervene in judicial matters.”);
Chappell v. Wallace, 462 U.S. 296, 305 (1983) (quoting Chief Justice Earl Warren, The Bill of Righis and the Military, 37 N.Y.U. L. Rev. 181,187 (1962))
(“[Clourts are ‘ill-equipped to determine the impact upon discipline that any particular intrusion upon military authority mlght have.”), Goldman, 475 U.S. at 507
(“[W]hen evaluating whether military needs justify a particular restriction on religiously motivated conduct courts must g1ve great defcrence to the professional
judgment of military authorities conceming the relative importance of a particular military interest.”).

BRostker v, Goldberg, 453 U.S. 57,70 (1981) The Court also noted that “[WJe must be particularly careful not to substitute cur judgment of what is desirable for
that of Congress, or our own evaluation of evidence for a reasonable evaluation by the Legislative Branch.” /d. at 68. See also Solorio v. United States, 483 U.S.
435, 447-48 (1987) (“Congress has primary responsibility for the delicate task 'of balancing the rights of éervicemen against the needs of the military . ... We have
adhered to this principle of deference in a variety of contexts where .. .. the constitutional rights of servicemen were implicated.”). -

24 Weiss v. United States, 114 S. Ct. 752, 760 (1994) (quoting Middendorf v. Henry, 425 U.S. 25, 43 (1976)). ‘The relationship between the role of Congress and
the due process rights of military personnel has been a constant theme in lhe Supleme Court’s mlhtary cases: )
[W]e have recognized . . . that “the tests and limitations [of due process] may dnffer because of the mllltaxy context.” The difference arises
from the fact that the Consutunon contemplates that Congress has “plenary control over rights, duties, and responsibilities in the framework
of the Military Establishment, including regulations, procedures, and remedies related to military discipline.”

Weiss, 114 8. Ct. at 760 (citations omitted). “Our review of military regulations challenged on First Amendment grounds is far more deferential than constitu-
tional review of similar laws or regulations designed for civilian society.” Goldman, 475 U.S. at 507. “While the members of the mn.htary are not excluded from
the protection granted by the First Amendment, the different character of the military community and of the military mission requires a different application of
those protections.” Parker, 417 U.S. at 758.

25USCONSTartIM Co B Lo ': w:’, SRR "

2‘ Detmled statulory mandates on the quahﬁcnuons for and condmons of mllltary semce are found pnmnnly in Tltle 10 of the Umted States Code.

r’D.«vu:’ A SCHLUEI'ER Mu.mmv CRIMINAL Jusnca Tn21(3d ed 1992).
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guarantees of the Bill of Rights are generally available to ser-
vice members, the apphcatlon of those guarantees in the mili-
tary setting dlffers consrderably from the manner. in which
they apply.i in, crvxhan society.28 T
WL seeen i wha s

Lumted _|ud1c131 review of *mthtary personne] pohmes does
not provide .a legal basis for congressional indifference to the

rights of military personnel. :As the Supreme Court has noted:

o ‘mvNoneaof this is to say that Congress is fre€ 1o
i disregard the Constitution when it acts in the
‘n v -area of military affairs.~:In that area, as any}
v i other, Congress remains' subject to the:limi-: ©yi .
tations of the Due Process Clause . . . but
the tests and limitations to be applied may

dtffer because of the mlhtary eontextt .29" ‘
1

e Cnit b T Yy
leferences in: cousututronal rights between the armed
forces and civilian society have existed' from the days of the
Revolutionary War, through the formation of the Constitution,
1o the present. Throughout our hxstory, members bf the ahned

ey ‘

e

-’~ woild not have been tolerated in civilian soc1ety

ES U DR B N S TRV R L o I ol v
.. These: hmttatlons do nat mean that Corngress expects: m111-
it tary.commanders to exercise their authority in an arbitrary and
,capricious manner. - There are numerous laws and regulations
trgoverning military. service: which .provide -service.members
with protections against abuse and which establish ‘means. of
redress.30 These laws have been carefully crafted to maintain
e g [l
N

Teaaidive o o vrn iy Dot rermiy conn tu e e

l'L

. . .-
vt e e e bgen oyt (0 %

»the, delicate, balance between-individual concerns and the
Jneeds of the armed forces. . While the ‘nature of military;ser-
vice has changed over time, the fun.da!nsn!al precept—that the
rights of the individual service member must be subordinated
to the needs of national defense—-remains unchanged.
Yepnrimon il U LT ey I
Memb'ers of Congres’s' larfe mindful of the admomtron of the
Supreme Court that Congress is not free to drsregard the Con-
stltutlon “when dealmg wrth mrht affalrs As the Court
noted in Rostker V., Galdberg, Congress 1s da coequal branch
of government ‘whose' Members ake thé same oath we do to
uphold the Constitution of the United States "31 For example,
when the SenatéArmed’ Sétvices Comimittée’ consnders a mili-
tary practice or proposal ‘it ‘which ‘military personnel would
not be provided with the same rights as their Civilian counter-
parts, the Committee carefully assesses the military necessity
for any difference in treatment, and gives careful considera-
= tion to.a wide. range of views.33:» tlu, iy
Copomon andihiA LoD nonat) ey Yo oot Lenmie oo
gy Congress has. played a leading role in enhancing the nghts
. of members of the:armed.forces. ; Congress has: enacted .the
. Uniform lCode of Mlhtary, Just.lce.J 3, established an indepen-
dent emhan tnbunal _the Umted States Court of Military
Appea]s, to rewew court martlull ases,34 authorlzed the
“appeal of spec:f:ed ‘military justice cases direttly 'to the
Supreme Court,35 enhanced procedural rlghts in the promouon
proceSs 36 eitpanded opportumty for wearing relxglous apparel
while*in uhiform,3 4nd ﬁro ided protécubus for military
whistleblowérs.38 ‘It is-riotéwérihy ‘that these rights have been
established as a result of congressional oversight of mlhtary
personnel praétlces not as‘a resiilt of Judlelal intervention.

SR e o e g ey

i rr“' Y = ll vl

A S b b i oy

28For a dtsmssron of Supreme Court decisions beanng on the relationship of the military and due process safeguards, see Chief Jusuce Earl Warren, The Bill of

Rights and the Mtltrary, 37 N.Y.U. L. Rev. 181 (1962).

29 Rostker, 453 U.S. at 67.

N
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3°Such protecuons 1nclude but are not lmuted to Article 138 whtch grants the nght ofa servrce member "who believes himself. Wronged by his commzmdmg offi-
cer . . . to complain to any superior officer” in seeking redress, 10 U.S.C. § 938 (1988); the right of a service member to communicate with a member of Congress
. or an lnspector General, without, incurring retaliatory, action,; 10 U.S.G, A' §1034.(West 1994) and the nght of a séfvice member lo geek from the Secremry of

Defense a correction of mxhtary records. 10 U S.C.§ 1552 (1988).
. L1 ' FAT AL Ll '.,“

31Rastk¢r 453 U S. at 64.

'
[ ETIEoS

324 As the Commlttee noted in tts dlscussron of proceedmgs on1he poltcy concemmg homosexualuy 1n the m'med forces.; aie i i R S TP £ il

16, <, +.5, The testimony presented to the Committee represented a wide range of experiences, including those of current and former seryicemembers . ,--‘n’E -
KNI who have publicly identified themselves as gay.or fesbian.., The committee received a broad variety of views, ranging from recommendations. " 1 i
oy oo to reinstate the policy. in;effect.prior to the Janpary 29, 1993 interira modificatlons to recomimendations-for elimination of festrictioris on ¢ ."" o

" homosexual acts. The committee carefully considered all. points of view in developing its recommendations.

| . Rep.No., 112,103d Cang., Ist Sess. 270 (1993). ;. .| . 7e 221

il e b

i oo

H10USCA. §§ 941946 West 1994). "o -/

3510 U.S.C.A. § 867a (West 1994).
3610(JSCA§§GII-618(West1994) oo

“Slguse g 7741988y

I FTT

=1 IA'I}T'

33The Uniform Code of Mllltnry Justice is codified at IO U S C A. §§ 801- 946 (West 1994)

sostai o ok G, b on o

! Conty gl
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3310 U.S.C.A. § 1034 (West 1994) (ensuring a prohibition of retaliatory personnel actions resulting from communication with a member of Congress or Inspector
General). In 1991 Congress instructed the Secretary of Defense to “‘prescribe regulations prohibiting members of the Armed Forces from taking or threatening to
take any unfavorable personnel action . . . as a reprisal against any member pf the Armed Forces for making or preparing a lawful communication to any empldyee
of the Department of Defense. National Defense Authorization Act for Fiscal Years 1992 and |993 Pub L. No. 102-190, § 843 105 Stat 1290 1449 (codlf ed as
a statutory note to 10 in U.S.C.A. § 1034 (West 1994)). . b asnel Dot
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RN .;'}i'%Concluding'Observations R RS AL LS.
. DA A g e i Pl

Today, over. two and a8 half mtllton men and WOmen serve
in the armed forces in an active or reserve capacity. The over-:
whelming majority of these individuals serve with dignity and
honor. Their service, as exemplified by the performance and
conduct of our active and reserve forces during the Persmn

Gulf conflict, is a source of pride to all Americans. , ;.

R

These men and women come from many different walks of

life. In the armed forces, they learn to put aside their differ-

ences and form cohesive military units, capable of serving

under conditions of extreme hardship, and wﬂltng to make the
ultrmate sacnﬁce for our Natron l

s 'Congress, working with-the Executive Branch, has devel-
oped a system of military cnmmal ‘and administrative law that
carefully balatices ihe rights of individual ‘$ervice methibers
and the needs of the armed forces. The system has demon-
strated considerable fléxibility to meet the changing needs of
the armed forces without undemumng the fundamental needs
of morale good order. and dlscxplme The pnncrples of _|ud1-

cial review developed by the Supreme Court recognize, the
fact that over the years Corqgress has acted responsibly in.
addressmg the constitutional rights of military personnel.

These principles-have contmumg valldrty és a gurde for jl.ldl-
cial review of mrhtary cases. :

P . I N AT

USALSA Report

IS E i ’-”"f

ngatwn Division Note

R A TATISU IS AT I

‘ :.thtgatron Reports. The Foundation of |,
S than Personnel ngatron Case Preparatlon :

ey

i

It is axiomatic that the plamttft’s Judrcralzcomplamt is the'

starting point of each action that the Army Litigation Division
handles. : For civiliah personnel litigation, however, the pro-

Umted States Army Legal Serv:ces Agency

'

ductive work on the complaint cannot begin until after the
labor counselor in the field prépares the litigation report.- The

Civilian Personnel Branch of Litigation Division (DAJA-

LTC, or LTC) relies on the litigation report to provide the
foundation for the defense of Army interests. In a number of
cases, the litigation report is the first work that the Assistant
United ‘States Attorney (AUSA) sees from the Army. ~ This

report must reflect the quahty of work that the 'AUSA can
expect to see from the Judge Advocate General’s Corps.  The -
importance of the lltlgatron report cannot be overstated in the'

preparation of the Army s defense it o
. el it ’: S st
‘After service of:the summons and complamt ina judrcral
action, the Army has' sixty ‘days't6 file ¢ither an -answer or a

dispositive motion. The Chief, Civilian Personnel Branch,

requests the lltlgatlon report on recelpt of a copy of the plain-
tiff’s Jud1c1al complaint (generally about a week to ten days -

after the Secretary of the Army is served) A suspense of ..
three or four weeks is provided 1o the labor counselor at or,

near the mstallatron from whlch the cause of action arises.

This leaves the litigation attorney assrgned to the case approx-

I'DEP'T OF ARMY, REG. 27-40, LEGAL SERVICES: LITIGATION (19 Sept. 1994).
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rmately two yveeks to read the report, consrder the approprrate-;i

ness of drsposmve motions or an answer, prepare the neces-
sary response and then forward the response to the AUSA for
review before the answer is due;.: Accordingly; time is valu-
able and a properly prepared litigation report is essential. Fol-
lowing are several tips for the labor counselor assigned to
prepare a htIgatron report

O

§

OB T

Telephomc Dtscussmn of the Case ;
i1 A RS

When a lmgatron report request is received, the labor coun-
selor should contact the named Army lmgatron attorney to
discuss the"case. Early coordmatlon between the labor coun-
selor and the htrgauon attorney, may greatly assist the litiga-
tion strategy preparation. If the labor. counselor is aware of
facts that possibly could result in drsposmg ‘the case early
(such as timeliness issues or failure by the plaintiff to exhaust
the available remedies administratively), then an jmmediate

call to discuss the case is essential.- Early discussions with the .-
litigation attorney also may reduce the size and scope:of the -

litigation report needed from the labor counselor. For exam-
ple, some litigation attorneys do not require a memorandum of

law or the full number of copies that Army Regulatzon (AR)

27-40! requires.

Labor counselors should volunteer opinions about the case
freely and not wait for questions from the LTC. The labor

counselor has better knowledge of . .the facts of a particular :
case, the w1tnesses, the exhibits, and the ‘working environment




than the litigation attorney. - If fact-specific nuances to a case
exist, the labor counselor should bring them to the litigation.
attorney’s attention; the LTC welcomes syggestions. ./, -

G s P
RS S DI : EeE BN FTURTS FROEE RN ESL I FIOY:

StatementofFacts!, A e e

ThlS 1s the most 1mportant part of the htlgatron report A‘
well thought out statement will’ include a brief command per-
spective of the complamt fdllowed hy a chronology of any’
administrative' processing, and then 4 detailed expositién of
facts.: The importance of this'portion ‘f ‘the litigation’ reporti
cannot:be ‘overemphasized. Do’ not merely ¢opy 'the facts:as!
noted in prior investigations or.hearings: (e.g., the'Equal.
Employment Opportunity Commission’s factual background
statement routinely is not a useful statement for litigation pur-

poses).-Support facts by specific reference to documents or

witness statements located in the report.

If one of the exhibits to the report contains a fact mentioned
in the statement of facts, reference the specific page and para-
graph of the exhibit so that the fact may be found quickly. If
this cannot be accomplished, make a separate copy of the sup-
porting document and attach it as an exhibit to the statement
of fact. Facts that are important, but unsubstantiated, most,
likely will require a subsequent request by the litigation attor-
ney for proof in the form of a preexisting document or an affi-
davit." Facts that cannot be substantrated are of Iittlé lf any, ‘

e

value - S '

i SUFNE RSP R P 6 R A N R R S T

' -‘Example. The plaintiff first contacted an:
{ .EEO:-counselor on ‘October 4, 1991, fifty-« hr o'l
t.-seven:days after she discovered that she was ... »ov i
nonselected. (Plaintiff’s USACARA Testimo- « -1
ny, USACARA Report TAB 1, at 143; EEO
Chronology Sheet, TAB 2)+ On March 21,
1992 the USACARA investigator found no
~ discrimination. (USACARA Findings and .
Recommendauons TAB 3 Ppage. 4). On
R ‘August 26, 1992, after recervmg testlmony
from nine w1tnesses, the EEOC Admtmstra-
tive Judge (A.T) found no prima facre case of
' ¥ discrimination based on reprisal. (AJ *EEOC
i 'opmron TAB4 pdge 7)

I IRREN AR N T A E IR L

Reference to° specrﬁc ’documents in the file i§ crucial to the "

understanding and effective use of the report. ‘Inform the liti- -

gation attorney immediately if documents are missing, or were '
not created.! If a statement of facts is well written, then the lit-
igation -attorney should be able to incorporate the. statement of -

facts into-a motion to dismiss or a summary Judgment bnef i
with little or no editing.

C e L eantel DraftAnswer. ! o e

"The labor counselor should prepare a draft ansWel' for the

lltigatron report surtable for submrsslon to the éoutt! “If a -

vy Corrpe vty RN

2Jd. para. 3-9.
3See id.

41d. para. 5-10.
34

response to a specific paragraph. in the plaintiff’s judicial com-
plaint is ambiguous, then the labor counselor should include a
supplemental éxplanation 5o that the litigation: attorney- and
the AUSA can consider the response. If you are not:comfort-:
able with a standard response then explain the issue and why
you: dre'not comfortable with the standard: reSponse These:
explanations to the litigation attomeys should b&'in a: separatej‘
paragraph after the recommended response, or should be foot-

noted. N .
o il e 0 B T SR TEEP I N L 1 T I

“Dé not underestlmate the number of wrtnesses Inelude all
possible witnesses on the list.” Army Regulatton 27-40'

. requires a summary of the potential testimony that, the witness .

L

can provide.2 This is an important but often ignored or for-
gotten requirement. If the witness has a potential bias against
the Army, inform the litigation attorney of the source of the
bias (for example the LTC should know that the witness has
filed thirty-seven grievances against her supervisor).
Wl

Wltness lists need to contain the current address and tele-
phone {number of witnesses. Potential witness information is
“core 1nformatron required by Executive Order Number
12,778 (Civil Justrce Reform) 3 Often the litigation report
contains stale information ‘about government witnesses.
When contact with a witness is not possible, state this in the
report and explein the ‘effect that not beirig able to use this
person’s live ‘testirriOny has on the case. Reference all alterna-
tives to this person’s testimony and attach and clearly refer-
ence copiés 'of these alternatives:: .« = iniit o w1t

iz B IS TEEEN [V TS FONPL ) IS TE S EPHRS YN | LT P L sl

Consrder hstrng character Witnesses:: Identify tndrvrdﬂals I
wha can bolster ‘government wrtnesses icredibility-once’
attacked..and those that can undermine the plamtrff and-he.|

vt

tr/

plaintiffis witnesses. ;. '+ siii o o T itz
coclpg o ey T n i b DT

‘ xlf' NEH i rcaSeFliex sy n s aoitshroot
IRIRERS Cod e el ol ¢ e D

Provrde documentatxon from.the earhest moment ‘that the )
pl‘amtrff raised an issue about the allegations in his ;judicial
complaint. , Provide g1l precomplaint,counseling documenta-
tion that is readily.available so that it:may be evaluated for ;
timeliness and exhaustion defenses, . Evidence that the -plain-
tiff received proper counseling and notice of appeal rights
should, be provided jn every case., When aymlable, provlde
certlﬁed copres of return recetpts (“green cards”)

Take steps to’ ensure that orrgma] documents are mamtamed ‘
past any establlshed destructlon dates ln accordance wrth AR
27-404 “Flag" plamuff’s personnel file to help ensure that i
does not dlsappear When plamtrfP s records have ‘been for- .
warded to storage make requests for them Detall these and
any other unusual facts in the report "“' . y

Sl Gt
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.. The LTC often uses alterndtive defenses to better:ensure
that the Army’s iinterests are being protected. It may:be, clear
to everyone (except, perhaps, the judge) that one defense or
the other should prevail, Because we cannot read a judge’s
mind, the LTC will submit'a number of defenses in.the alter-
native. - When preparing a litigation report, aggressively pur.
sue documentation that will. support all defenses, not jUSt ;the
single most obyious one..

: AT R TR BT I S EENE : P R A
T ey ~~Co'pies o TR

B l

Army Regulauon 27-40 requlres forwardmg the ongmal lm-
gation report and one copy to the Litigation Division.5 Addi-
tionally, one copy goes to the United States Attorney’s Office.
Some litigation attorneys require only that the original be sent
along with a copy to the AUSA. Any number of copies less
than those required by the regulation (i.e., three) must;be
cleared with the individual litigation attorney. Tab and clearly
ldentrfy all copres marled to this office. vy

v Info;rnotion nghway

The litigation division and all United States Attorney
Offices use WprdPerfect (version 5.1) word processmg soft-
ware. Forward a ﬂoppy disk with the litigation report so the
gtrgatmn attorney can take advantage of the professronal work

roduct received from the ﬁeld Army Regulauon 27-40
encourages the tranisfer of data via some form along the mfor-
mation hrghway & The LTC can recewe mformauon via clrrect
Procomm link ‘of via an ‘upload to'the Labor and Employment
Law Conference of the Legal Automated Army-Wide System
Bulletin Board System (LAAWS BBS) when time permits.
Unfortunately. because of the urgency of most items,
overnight mail generally is the rule.

A C e SO
" Continuous Commumcauon

S i RN T

"The laborcotinselor’s role in defensive federal lmgatron‘

does not end with the submission of the’ litigation report The
litigation attorney will need your continuing assistance
throughout the litigation, especially during discovery. The
free flow of information and ideas throughout the'pendency of
a case is critical. The litigation attorney neéds to know about
any subsequent events that could have a bearing on the instant
litigation (e.g., that the plaintiff filed another admiinistrative
Equal Employment:Opportunity complaint or a witness has
relocated). As your partner, the LTC promisesito keep 'you
informed at all critical junctures and to provide the best
defense wé can.. Major Harry and Ma_por Ray ‘ ‘

LTLE

Sid. para. 3‘-;92.? oo
it .
S1d.

7Pub. L. No IO3 I72 lO7 Stat. 1995 (cun’cnt version at § U S CA. § 7905 (Wesl 1994))

BSee Envrronmental Law DIV Notes ARMY LAW June 1994, at 50.

9Memorandum, Assistant Secretary of Defense for Force Management, subject: Transportation Incentives (24 Oct. I994).” o

10/4,

Hid.

- - Environmental Law Dzvmon Notes RS

IR [ RN Iy b LN

Recent Environmental Law Developments

“The Environmental Law' Division (ELD) United' States
Army Legal Services Agency (USALSA), produces The Envi-
ronmental Law Division Bulletin (Bulletin), designed to
inform Army environmental law practmoners of current
developmerits in the envtronmenta] law’arena. ‘The Bulletin
appears on the Legal Automated ‘Army-Wide Bulletin Board
System, Environmental Law Conference, while hard copies
will be distributed on a limited basis. The content of the latest
issue (volume 2, number 2) is reproduced below: - -

Clean Air Act (CAA)
RIS H g
Department of Defense (DOD)
Polwy on Transponatton Ineentwes !
o SR b i NH

The Federal Employees' Clean Air. lncentrves Act7 autho-
rizes federal agencies to:use 'appropriated funds to provide
military and civilian employees with “transit passes.”® On 24
October 94, the Assistant Secretary of Defense for Force Man-
agement issued a policy memorandum superseding prior DOD
policy memoranda that had precluded the payment of trans-
portation incentives (including transit passes) to DOD
employees under any circumstances.® The new DOD policy
allows the military departments to provide transportation
incentives authorized under Public Law'103-172:“to-comply
with Federal, state, and local air pollution control and abate-
ment requirements.”}®. The policy further provrdes that instal-
lations and activities must provide the same: incentive to “all
divilian employee and military member recrptents "Il The
new policy raises- practical and- policy issues ‘that must be

resolved prior to implemeritation by the military services. The
Services Steering Committee for CAA Implementation has
established a work group to develop uniform implementing
guidance. ' The best estimate is that implementing gurdance
will be appr0ved sometrme in the ﬁrst half of 1995.° MaJor‘
Teller

[P
Restoratlon Advrsory Boards

A new policy jointly lssued by the DOD and the Environ-
mental Protection Agency (EPA) iricreased the opportumty for
community mvolvement with Army"installation restoration
actwmes through the creatlon of restoration"advrsory boards

VI PN EaR T
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(RABs). These guideliries complement provisionsin the Fis-
cal Year 1995 DOD Authorization Act and apply to al] conti-
nental Upited States-military installations..;;.: ;..

- Restoration advisory. boards operate similarly :to technical
review committees (TRGs) and. advisg, the;installation com-
manderon issues mcludmg R L AP SO
Lo o pasoD o v Il anon i i st

.. rdentrfyrng envrrontpental restoratlonlqol

" N actrvmes and pro_;ects at the installation;;, ... ., .

Sl el e mnasia e v letngiep o nds
. momtonng progress of }hese acu\{mes and; .

‘projects;

vt boabmr el U aune s T e ioyy aned

* collecting anformatioft regarding restora-

tion priorities for the installation;

LAY 5 e e e pQ

* land use, -level ‘of .restoration. a_ec‘eptable

risk, and waste management and technology
A development issues related to envirotimental. ..y

restoratlon at the mstallatlon.and cos bt Cudin

‘Z) FUnrant Beltn 3 sanynic S obes vae i

cpih 8 developmgfenvrronmental restorauqn' GRS
(i strategies:for the installation. .0 0
seestin ,;.‘tu,\,.'; b b e e :
G o) {vveeny Camposmon RS L I ¥
vatlay GO wan o Z’ Cennanrmuily v el sugolgan
noA RAB consists of members of the local community aswell
as representatives from the DOD, the state, and the EPA.The
installation:commanding officer selects community,,-‘mem-,
bers—after ponsultmg with the EPA and the state—to ‘“reflect
the uvnique mix.of. interests and concems within the ]ocal com-
munity.” .The DOD representation :should.consist of one or.
two members. :The total number;pf members will.vary,
depending on. the diversity of a particular, community’s, rnter
eSS, . e nnl ALY 0 edinmn ) S R A b

o

el

EYIM (W T

s

TR |

o copnhormaotan e oteesh g shioee o 0T ) en
" Exrstmg TRCs;are to be-expanded or. modrﬁed to become
RABs rather than create geparate committees. Conyerting - a

TRC to a RAB 1nc]udes adding a community co-chair;’

increasing community representation, and making all meet-
ings open to the public.
loonen e sl s il
Fundmg
Voot e RO J i Pl vorhg w7
Restoratron advlsory boards are ellgrble for. funds from sev-,

eral sources,; Routine administrative expenses may be paid,

from Ainstallation Qperations and;Maintenance :Funds, thg,
Defense Environmental Restoration Account (DERA) for
active bases, or the Defense Base Closure Account 1990 for
closing bases.

Private sector participation shall be funded through CEl%—ﬂ

CLA §117(e) technical assistance grants for installations on

ARORL DY EDy e i

1259 Fed. Reg. 34,070-136 (1994).

[ LT R A

the National Priority List, DERAin the case:of active installa-
tions,-or BRAC in the case of closing itstallations: ‘Private
individuals on a RAB or TRC:who:tdre not potentially respon-
sible parties and live in-thewvicinity of ¥l :installation may use
these funds to obtain technical assistarce in mterpreting scien-
tific and engineering ‘issues with regard to the nature of envi-
rohmental hazards -at:an installation and the' restoration
activities proposed for or conducted at'the installation as well
as to participate more effectively in environmental restoration
activities at the installation. ¢ Any member of the RAB or TRC
may use these funds to employ technical or other experts in
accordance wrth regulatrons yet to ‘be issued. Mr: Kohns
HEISS S [ S PN A1 T REER NV ;";iw Dl BT L
REE ’(.!.‘! ”"t"%: T :
. L Califomra Dese;‘t Protectron Act bf 1994 o
o nﬂi]‘j i TG . iof! s
““Prior td its October adJOUmment COngress passed the long-
pendrng California’ Deserl Protectron Act’of “1994 (CDPA)
The CDPA establishes one fiéiv ‘iational | park, expands two
others, and also desrgnates approxrmately eight million acres
of federal lands as wildérness. The 1and will be managed by a
vanety of agencres w1th1n the Department of Intlerror

voAdin AT et U LY A my

L UOP L S

0

”Wh Ie the CDPA w'thdrew some pubhc fands and reserved
them for tise (py the Navy, the CDPA‘does not mciude any
Iands current[y bemg consrdered for expansron of the Nauonal
Trarlmng Center at Fort Irwm Although there was debate
about restrlctmg overﬂrghts of mrlrtary arrcraft over the area,
the ﬁnal Vversjon of the statute contams no such provrsrons
Major Fomous B ‘

S T U R B I RV IE

STOLUTIE T oo e L R

T o Pollutron Act of 1990 {OPA)‘

In the December 1994 issue of The Army Lawyer, 1 provid-
ed information concermng facrlrty response plans (FRPs) and
the OPA. I was recently contacted by the Army. Environmen-
tal per}ter about whether a demsron not {o prepare an FRP had
tobedocumented., Y T Eaon (v

SN AT H I P (RIS I LR e ol
}( As prevmusly,mdrcated the EPA has rssued a ﬁnal rule
amendmg 40 C.FR.part 112,12 The Tule ¢reated part 112.20,
which addresses FRPs. _Pursuant to 112:20(a)(2), an FRP is
required for. any: facility that satisfies the criteria of
112.20(f)(1). ; These criteria are. outhned in:the December
1994 Environmental Law DlvtsionNotes Tuer s L
N T ISt 7 SRS FEES SUN 1) I b H Cri

Addmonally, 112 20(e)- provrdes that rf a facrhty deter-
mmes that, based on the cnterra at 112.20(t)(1) an ERP is not.

.u"‘ Pt é
L]

-v.,

Please sharg this information with the appropriate personnel

' "‘m your 1nstallauon envrronmental ofﬁee Major Saye

R S R ISR N N IR

nirivs G et e Le a1 L e
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Reorganization of Environmental Law Diyvision. . ::

On 25 October 1994, the United States Army Envrronmen-
tal Law Division reorganized into three branches. 'The new

branches and respective branch chrefs are:
: ngauon Branch LTC nm Cume B
Restorauon and Nawral =~ - » ;,l .
Resources Branch Mr. Steve Nixon
Compllance Branch M:AJ David Bell
A lrstmg of branch personnel and thelr areas of responsrbrh-
ty appears below The voice and facsnmrle telephone ppmbers
remain the same:: ‘ S N

RITH

. . Voice: ...

a03) 696-1230 or DSN 226-1230 ;‘ ; i
Facsimile: (703) 696 2940 or DSN 226-2940 Chem Demil
. P S T NS VRE
s " T Clean ArrAct
Envrronmental Law Dmsron ' . i
L Organlzahon G e Criminal Llablllty
POSITION GRADE NAME = Cultural Reﬁoi?fi?5§ f
[ : ¥
Chief, Environmental Law COL  COL WilliamMcGowan ~ DAR Council
DlVlSlon . ECAS
i ; o VU el T ERTRTI
LKH:,IGATIONERANCHQ, SIS P S Endangered Specres
Chief ;' " LTC LTC Jmnes"(iarrie‘ a FeefI‘ax . ‘
Senior Litigation A_ttomgy Gs14 Mr. Gvellrald' Kohns ) Fines & Eenalties’
Litigation Attorney MAJ  MAIJ Garry Brewer Legislation
Litigation Attorney MAJ  MAIJ Michelle Miller Litigation
Litigation Attorney .»wMAJ ~ MAIJ SharonRiley ..... .. MP‘“F‘*“
Litigation Attorney. 'MAJ  MAJ Mike Berrigan ‘ Natnral Resources
: _. R V AR R ( AP RS N NEPA Ny
Litigation Attorney MAJ ... CPT James Kraus : - . v
OSHA
Litigation Attorney GS13  Vacant
(Temporary DERA-fundcd Overseas
L IR A T i O T P N
Lrtlgauon Attomey ~'MAJ " CPT(P) Jonathan Potter ¢ -~ Pollution Prevention
(DOJ Support @ RMA)

R T A B ELCP

RESTORATION AND NATURAL RESOURCES BRANCH

Chief GS15  Mr. Steve Nixon
Environmental Attorney -~ "MAJ - .- MAJ John Fomous
Environmental Attorney CPT MAJ Mike Corbin
Environmental Attorney GS13  Vacant '
{Temporary; DERA-funded)

-, COMPLIANCE BRANCH

. 5Chiet' R LTC  MAJ David Bell
En;/ironmental Attorney MAY  MAI Joe Saye
Environmental Attorney - "MAJ ' MAJ Craig Teller
Environmiental Attorney : CPT - ; CPT Tom Cook

LT

Envrronmental Law Dmsron Areas of Responsrbxlrty

SUBJECT
Asbestos
BRAC/CERFA
CERCLA

RCRA (incl OB/OD) . MAJBell

Reserve Component

Training

i

UST

"“'Water Rights/ = '

CWA/SDWA

PRIMARY "

MAJ Teller i

MAJ Corbm

,,,M_r‘..leon o
" MAJBell
‘ MAJTeller b

CPT Cook

‘l\/lAJFomousf"f:i -

Mr N 1xon

g S

e MAJ Fomous

;Mr leon

MAJFomdus -
CPTCook
“MAYJ Saye‘

MAJ Bell '
MAJ Fomous

MAJ Fomous
Mr leon
MAJ Fomous

Mr leon s

MAJ Saye
Mr. Nixon

MAJ J Teller

MAJ Bell

S MA Y Saye
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ALTERNATE

MAJ Saye
N MAJFomous

CPT Cook” |
‘~MAJSaye R
MAJBell -

MAJ Bell

MAJBell
" MAT Teller

ngahon Branch Attomeys

CP’I‘ Cook N

l‘ v R
“MAT Corbin
" MAJ Corbin

‘:7 ‘MAJ Corbin’ ”i";';'

CPT Cook
CPT Cook .
MAJ Fomous

CPTCook '

© MAJ Teller

37
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Mistake of Fact Jusfifiés Death of Civilian by:ciivn”
Negatmg Unlawfulness Requlred for UCM] Article 118(3)

an st RreTS A SN B P Y L THE

e Introduction

R N

IVEG

“A soldier. who kills an intended target, thinking it.t0.be; an
enemy soldier at the instant of firing, cannot be convicted, as a
matter of law, of violating/Article 118(3) of the/Uniform’Code
of Military Justice”t (UCMYJ). Every act that a soldier er-
forms in combat is inherently’ dangerous and calcuthted t0
harm the enemy, - A soldier always.iptends to k.l“ or incapaci-
tate the mtended target, aims his or her weapon at ‘the target or
in its general vicinity, and knows:that death or great bodily
harm is a probab]e consequence of his or her actrons

R SO THDY Conddnt T i)

The only cnrcumstances that makes thts conduct acceptahle.
lawful, and reasonable is S that of I'awful combt and the sol-
dier’s belief that he or she is siriking at a combatant, , Canse
quently, in combat, a mistaken belief as to the identity or
status of a target would negateithe:state of mind required to
commit the offense of murder pursuant to Arttcle 118(3) :

v

In United States v. McMonagle.3 the Umted States Court of
Military Appeals (COMA) reverséd the United States’ Army
Court of 1l!tary Review’s (ACN&R) holdmg4 that 2 combat-
ant’s mistaken belief as to a target’s s identity would bt negate
the element -of pnlawfulness. , The reversal also clarified the

P s e ISR

134 M.J. 852 871 (A.CM.R. 1992) (Johnston J., dissenting).

state of mind necessary for a murder pursuant to UCMJ Arti-
cle 118(3) 'Thesé findings restoréd ‘a combatant’s defenses
of mistake and justification in conformnty w1th the trad1t10nal

laws of war. deribies
ol st ? 1l o “.::: PETTIE
Statement of Facts
PR IV 6 SN B T

i

The charges resulted from an 1nc1dent in which a Panaman-
ian citizen \lzas killéd during“the 7th Tnfantry'l)msufn s
deployiment in- ‘Operation Fust Cause.” “Of Januhr Y25, 1990,
Private First Class (PFC) Mark F. McMonagle's'unit, B 'Com:
pany, Sth Battalion, 21st Infantry, 2d Bngade 7th Infantry
Division (L“ight) occupred h‘school jlst south of thé San
Miguefito area‘of Panami City, Pénama. Company B was
patrolling its assigned area to interdict terrorist and criminal
activities.® Numerous 1nc1dents of hostile fire occurred and
thousands of weapohs Were sélzed 9:The events of the
evening that led to the charges agamst PFC McMonagle
unfolded in fwo distinct phases PR

SR i ST A
... Phasel: Actions Involving Sergeant = =
' (SGT) Finsel, PFC Gussen, arid PFC McMonagle 4 ‘ :
'l

At approximately 1600 on January, 25, 1990, PFC Mar¢ M
Gussen, PFC McMonagle, their squad leader, SGT Paul’ T!
Finsel, and other members of, tltetr unit gathered in a room tq

play éards” and relax. Sergeant Finsel suggested that th
purchase some liquor and offered to pay half the purchase
price.!! ' Sérgeant Finsel dlspatched’ some members of the

squad fo buy the liquor,12 ., s e

et [P : # T 4 St ot T
S I A N L I WS ALY v IHT It

) o) 14 SR MR
25ee, e.8., Umted States v. Calley, 46 C M. R 1131, 1179 (A.C. MR 1973) (holdmg that “t6 'be exculpatory. the mistaken Helief must be of such a fatire that the
conduct would have been lawful had the facts ftctually been us they were beheved to be.”).

3United States v. McMonqgle. 38 M.J. 53 (C.M.A. 1993). On 5 October 1994, the Nattonai Defense Authonzatton Act f10r Fiscal Year 1995 lguh L. P{o 105’537
108 Stat.r2663.(1994)! dhanged the name of thie United States Court of Military Appeals to the United States Court of Appeals for the Armed Forces. The same Act
also changed the names of the various Courts of Military Review to the Courts of Criminal Appeals. For thé purpose of thé: practice notes, the title'of the couirt thiat
was in place at the time that the decision was published will be used. . ¢

4McMonagle, 34 ML), Elt852 sy Y SO Sk A noieni ]

raﬁ}'.\,,x i puon S LA ey Bt 0 o 9T
3McMonagle, 38 M. .l at 60. “[A] person should not be convicted of depraved heart murder ‘unless he was subjectively aware of the risks he created.”” Id. (citing
Milhizer, Murder Without Intent: Depraved Heart Murder Under Military Law, 133 MiL: L, Rev. 210 (1991)); see also W, LAFAVE & A. SCOTT, SUBSTANTIVE
CRIMINAL LAW § 7.4 at 204-05 (1986).

I T
RPN ,’J.JEJ”'r ih

6See infra notes IOl tSS and aecompanymg text for'a dlSCUSSIOL of thQ 1§tws %f war and the defenses of mistake and Justlﬁcatlon

e . . | P TR SV A I VIR LG TYAY AL VOV Y
7McMonagle; 34 M.J. at 855. sl WAL nvvore T o sensd
8d. at 856, . 1t AT AN O] o TR Eas nozivs setd b e

9See Record of Trial at 329 United States Va ‘lelMonagle, (General Coun-Matt:a! convened by Commander] Headquaners. 7th Infantcy Division (Light) Fort Ord
California) (29 May 1990) (verbatim record 'of ial) [hercinafter Record]: *

19McMonagle; 33 M. bt 856. HENRTA L T2103 bt Ll T rsmoitA L dvall

i1 See Mtchael E, Ruzme. Boy Soldters,rINQUIRER Mar. 21 .\1993 22, at25 (heremafter Boy Soldiers].

oLt D

1274 AT ; VoA
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.- When:the soldiers returned with the liquor, SGT Finsel,:
PFC Gussen, PFC McMonagle, and the others were playing
cards and drinking.13 At about 2030, some of the soldiers:
suggested that they get somethin g to eat.!4

. H i N 1 R

The SOldlCl’S declded to go to a nearby McDonald’s restau-
rant.. Soldiers were permitted to leave the camp-only with the
chain of command’s express authorization, fully armed, and in
a group containing a noncommissioned officer. :Sergeant Fin-:
sel obtained permission from his section sergeant to lead PFC'!
McMonagle and PFC Gussen to the McDonald’s.!5 In addi-
tion to carrying their assigned M-16 rifles, SGT Finsel was
armed w1th a mne-mllllmeter Beretta: plstol A6

':Enroute to the McDonald s, SGT Fmsel mformed PFC
Gussen and PFC McMonagle that they were going to go t0a
nearby bar and brothel ‘called the Villa Fenix.!” On' amvmg. :
PFC McMonagle and PFC Gussen felt uncomfortable about
being at the club. Noticing their uneasiness, SGT Finsel
ordered them to ground their weapons and equipment. 18 Pri-
vate First Class Gussen and bFC McMonagle then went into

the back of the club with'some women.!9 Sergeant Fmsel sat’

ata table whlle watchmg the equrpment and dnnkmg beer 20

“Sergeant Finsel left the Weapons and equ1pment at the table )
and went to a back room- wrth a Panamanlan woman 21

RPN
ot

R

‘ .

3McMonagle, 34 M.J. at 856. I R E R R IR

14See Boy Soldiers, supra note 11, at 25.

On

returning and rejoining his squad .members, someone in the
bar told;them that a military police patrol was passing near-
by.22. Ay SGT.Finsel’s direction, the three soldiers hurriedly:
collected their equrpment and moved to a:room behmd the
bar23: - " ) I 5

v

P Y - p S b ’ ' P o [ ) [

I U N DO : .t
Approximately fifteen minutes later, after the squad
returned to the bar area, SGT Finsel checked his equipment
and realized that his nine millimeter pistol was missing.24 In

fear, all thrée soldiers:chambéred rounds in their M-16s.25:

Sergeant Finsel ordered PFC Gussen and PFC McMonagle to
search for the plstol % - 5

s
Sergeant Finsel pamcked as’ the squad’s search of the bar
premises and parking tot failed to turd ‘up’the’ mrssrng
weapon.2’” Both PFC Gussen and PFC McMonagle told SGT
Finsel that they should return to the company area immediate-
ly and infofm the cham ‘of command of what had transprred 28

Sergeant Finsel refused.2?

. . . . e
BN SEREN E Ty

Cognizant of his sole responsrbllrty for the loss of the
weapon, SGT Finsel ordered “that [the] weapon has to
appear"3° or that they would “have to come up with a story” to
explam its loss. ar ‘The tno then stopped and searched vehrc]es
on the street and frnsked thelr occupants. wrthout any success

winkt e o ‘ o

NP i
RPN DRSS EE ] IR . . L}

158ee United States v. Finsel, 33 M.J. 739, 741 (A.CMR. 1991). Sergeant Finsel “falsely represented to the platoon’ sergeant that they were gomg tso 21 nearby

McDonald’s restaurant for some food.”

16The nine millimeter Beretta pistol.was the company commander’s assigned weapon. Id. at 741 n:2.":Beveral days earlier, the company commander loaned his pis-
tol to SGT Finsel because it was better suited for the building clearing operations in which SGT Finsel was engaged. Id.

17Record, supra note 9, at 95.

sx

18/4. at 184. Private First Class Gussen testified that SGT Finsel told him to put his “weapon down"” and that he (SGT Finsel) “would take care of it.” /d.

l9ld. B SR i L FARAINE « PSR EN oo T -'-

IR S R FER RS 4

20United States v. McMonagle, 34 M.J. 852, 856 (A C. M R. 1992) Sergeant Finsel removed the plstol and showed itto two Panamamaris ‘

21 United States v. McMonagle, 38 M.J. 53, 55 (c M.A. 1993).
237}
By

U

i e

B Record, supra note 9, at 198-99. The soldiers knew that at a minimum, the bar bouncer and the person who stole the pistol were armed. /d.

2674 at 186.

27“A frantic search of the area ensued.” United States v. Fmsel 33 M.J. 739 74l (A CMR. l99|)

2 See Record. supra note 9 at 355 Prosecutron Exhibit 5 att (swom statement of PFC Mark McMonagle Jan 26 I990) [herema.fter Prosecution Exhibit 5); see "'

also id. at 365 (sworn statement read into the record).

i

P/d. In an interview provided after his court martial, SGT Finsel stated that the loss of the weapon “pushed [me] right over the edge " See Boy Soldxer.r. supra.

note 11, at 25.
30Record, supra note 9, at 198.

31 Prosecution Exhibit 5, supra note 28, at 1.
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«:Sergeant Finsel instructed PFC Gussen and PFC:-McMona-!
gle to say that theyrtook drive-by fire. while'enroute - to’ the!
McDonald’s:32.' Sergeant Finsel decided that hé"would claim!
that he lost the pistol in-anrengagement.3? , Following SGT
Finsel's lead, PFC Gussen and PFC McMonagle fired their:
M-16 rifles into the air.34 All three then ran back towards the
company:a"reaﬁi. Siairdoanne VU visistmixogn
e ey pind bt dopo e Ve o sl o Loae
Prlor to reaching the company area, thel Imet a.réaction.
force of soldiers ;sent to investigate the gunfire. <Private First!
Class-Gussen returned to the company :headquarters building.-
The remaining soldiers regrouped on the main street. -As SGT
Finsel told his story to the soldiers from the company, several
spldiers, incjuding: Corporal .(CPL). Tommy Lee Jones,
smelled alcohol on, SGT Finsel’s breath and thought he was

drunk ¥ cont AU T L e en T YR AL T “70!15' 04

) e s gnngreau Lot el g i b ‘
wThe company commander, Captain, (CPT) JJohn Sleder
arrived a few minutes later.. Sergeant Finsel reported to CPT ;
Sieder and related the false scenario.37

1 Ty

P I TORE V] IR NV THE: SRR TN TR IS N (Ul [V LA
Phﬁise{p: ,The Securtty Mlssmn o o

€3 208 00 G a LRE e

Vf
017 ). 1L g

After assessmg the srtuatlon, CPT Sleder ordered SGT ‘Fm-
sel, SGT Tlmothy Verrender. and o hers, 1ncludmg PFC
McMonagle, to provrde ‘rear secunty to cover the company ‘3
withdrawal to the school” and to maintain surveillance on the
immediate area.38 When SGT Verrender returned to the com-
mand post, CPT Sieder apparently reconsidered his decision

tdleave SGT Finsel'in charge of the security' leam and ordered
SGT Verrender to return to the: rear secuﬁty team and retrieve’
SGT Finsel.3 -« -~ Liul oo Phyodnnd bowalos
Srmeon et gug vahoinr Do

As SGT Verrender returned to find SGT Fmsel he heard
new gunfiré.and observed itracer rounds going over 'a nearby
three-story ‘apartment_ building.40- Mr. Nicholas Alba, who.
lived inithe building, testified:that he heard ‘gunfire coming-
from the ‘apaitment above his.4!.: One:Panamanian‘soldier and
two women testified: that they 'Sawwshots ﬁred #rom-a vehi-
clef2 . = iff"rr,,",.'_.i'- AT
ool TR IR0 EE AR Y ":"""1‘ IR RIS mon
Under the operatxonal control of SGT;Fmsel ‘PFC.
McMonagle began maneuvering, along with other soldiers, up
the street to ,where they thought the gunfire grigingted.4® It
was dark out and visibility was limited. . The sound. of firing:
continued o reverberate down: the street, making .it difficult,
for the sold:erg do pinpoint its source or to hear shouted com-:
mands T

P o o
i L TIPS

.‘r"ff_'i'ﬂ-r\i”) R “’7‘ :’)V Ploan o oo ome o

STEx! ViU I I T
Sergeant anlsel was ﬁnng wlldly,,dnrecung rci)u(nds at van-'
ous targets in alley ways and Jbuildings.44 Separptely, SGT,
Clifford Mlller and CPL Jones saw}rqunds directed at them
being fired from the top of a bullcfmg 45 "Certain that someorie
was on the roof shooting at them and that they were in a fire
ﬁght CPL Jones returned flre 46 Sergeant Finsel also directed .
PFC McMonagle to fire at the top of the bu1ld1ng47 and he did
as ordered.#8 Private First Class McMonagle then joined oth-
ers to canvass nearby alleys to locate an avenue to reach the
suspected location of the firing. o

|

PRI NPT S

A B e T A S (R

32§¢e United States v. Finsel, 33 MJ. 739, 741 (A.C.M.R: 1991),- where the! coult established that'SGT Finsel “deviséd a plan to coVer upthe loss'of the pistol by
L

staging a fire fight.” (emphasis added).

ENTE TUR T S AR AP

33 Priyate First Class Gussen testified that “Scrgeant ﬁnscl watld hnve gotten in a lot of trouble for lt ) Sergeant Fmsel came up wnh the idea to hlde n !he I(?ss '

of the pistol.” /d. at 739 n.3. [T o b U T
M United States v. McMonagle, 38 M.J. 53, 55 (C.M.A. 1993).

31 R T ST P R TP R FEL RISV IR H U IR

T : FEEN

arfe oo i 4L e
A A G T RV
ok BRI R

[RUSEE BIPVN 1S EARNTS BERER I S LI W

36Record, supra note 9, at 270. “To several of his fellow noncommissioned officers, [SGT Finsel] appeared to be slurring his words and was ‘freaked out’ ot

drunk.” Finsel, 33 M.J. at 741.

shdnre s ortcow) s O hewada bas bl s Booners

ECED IR I N WA TS N B IS A LI [ SHRTER g VI RN DATRALS

37Record, supra note 9, at 334. At trial, CPT Sleder testified that he did not suspect that SGT Fmsel was mto:ucatcd ld

38McMonagle, 38 MLJ. at 55.
394,

4014

41 Record, supra note 9, at 423,
Qi 41820422,

4371d. 216-17.
(104
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/4. at 289. Over a period of time—estimated by various individuals to be from one-a.nd-a-hnlf to two hours in duration—SGT Finsel was observed t' iring all the
time *‘almost at random—50, 60 rounds” (Boy Soldiers, supra note 11, at 29), “pretty sporadically,” (Record, supra note9 at 251) and “mndomly "(ld at’ 279) ih

45Record, supra note9 at 245 268 278.

e Bk et balen antene
46Id nt257 278 79
471d. at 293-94.

48/d. at 251, 293.
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» Durinig the shooting, Mrs. Leila Edith Panay was fatally
wounded while standing in a bath:enclosure next to her house.
Her husband testified 'that she left:their house for the bath
located in the courtyard.®® Mr. Panay, who was sitting at a
small desk inside the house, testified that his wife was stand-
ing stationary in the bath area preparing to take a shower
when the lights went out.and shots*were heard.5¢ - Mr. Panay
testified that he was hit.by a bullet and that he told his wife to
get down but she did not.3! Dunng a subsequent vol]ey of ﬁre
Mrs Panay was hit by gunﬁre 520 e e e

Once Mr Panay reahzed that hls wrfe \had been shot, he
carried her into their house.3./ As he plaoed ‘her onto ithe
couch, an unidentified ‘soldier.ordered him outside3* and he
confronted several other: soldiers, including SGT Verrender
and PFC :‘McMonagle. ‘Mr.! Panay scréamed at SGT Verren-
der,.“You-shoot my wife, you:kill. my wrfe, they kill ‘my

wife.”’35 SEAD T I

Sergeant Verrender observed:Mrs. Panay lyingiface down
eight to ten feet inside the Panay house.56 - Soldiers rendered
assistance to both the Panays, questioned Mr. Panay, and
attempted to calm him while they treated Mrs. Panay.57
Sergeant Verrender ordered the. soldiers to stay with Mrs.
Panay while he went to investigate thé continuing gunfire.
Mrs. Panay was evacuated to the command post for further
treatment and died shortly thereafter "

The Investrgatzan

Lreutenant Colonel (LTC) Michael: H Mchffery. the 2d

Brigade Surgeon, conducted an examination of the deceased

and found a small caliber:bullet hole which indicated that the

OI4.30305. ;e e pn e e
soll)im‘;‘os.jf R R
TPRPET RS B
SZ[d
531d at309.v,”'4r ,;»;u;,,' i»«;m

sid at307.

round-entered down into Mrs. Panay at about a forty-five
degree angle.58 At trial, he testified that the round had a rela-
tively high entrance wound.and had nerther bounced nor
altered its ori iginal trajectory 59 ' :

“A search of the buildings and roofs in the area of the ‘inci-
dent by soldiers revealed no weapons'or shell casings. - Armed
with this information—and aware that SGT Finsel was drunk
and :had reported the loss of the pistol—CPT Sieder formed
suspicions about the incident. . At approximately the same
time, a military pohce lnveSUgator (MPI) arrived to investi:
gate 1he incident. : o

The MPI observed three or four holes in the rear wall of the
Panay’s house and that at least one round was imbedded
therein.0, The MPI also conducted a trajectory analysis of the
path of the rounds and determined that at least one round had
entered the, courtyard after being fired from an unspecified
location outside the courtyard and from a herght of at least ten
feet.6! Directed by a superior to discontinue the mvesthatmn
the MPI departed leaving the incident sceng unsecured 62

Approximately twelve hours later, an investigator from the
Criminal Investigation Division (CID) arrived to assume
responsrbrhty for the investigation of the matter. The CID
agent vrdeotaped the incident location.s3 The vrdeo included
shots of the Panay’s wall which contained’ the bullet holes and
the rounds prevrously located by the MPI The CID agent
failed to examine the bullet holes further, tecover the rounds,
or conduct any analysis of the trajectories.64

No rounds, including the one imbedded in the Panay’s back
wall, wert recovered. Expended brass shell casings from PFC

351d. at 219. Mr. Panay, who is almost blind without his glasses, was not wearing them during the incident. Consequently, he could not identify anyone present

during the incident nor anytime thereafter. /d. at 309-10.
561d. at 220-22., R
571d. 220-37.

581d. at 296-7.

391d. at 298.

6074, at 408.

SUdata0e-1s. . T

62id. a1 410.

63See id., Prosecution Exhibit 6 (Ampex 189 VHS Tape labeled: “R1I0 ABAJO JAN. 90 COPY 18:35 Min.”). . ceahe

64 At trial, the agent’s analysis consisted of the conclusion that fire entered the courtyard “toward the back wall . .

.7 Id. at 401,

JANUARY 1995 THE ARMY LAWYER » DA PAM 27-50-266 4y




McMonagle’s and SGT Finsel's M-16s ‘were collected, but.the
intident scéne from which it. was gathered: had not;been pre-
served.65.0As a result, 'the positions of PFC McMonagle and
the other persons who fired could not be determined. from the
evidence. At least four other soldiers in the vicinity fired their
weapons pn the nightiof January 25 -'1990,'but nonesof their
expended brass was produced atgrial.!- ' oo e o e iauh

b 1 EEE R LA
f Cnmmal Investrgatlon Division -agents took a, number of
statemerits, including ‘those of SGT Finsel, PFC Gussen, and

IRTRVIE T I S R B Tl
ceb o L § ITIN . e A

PFC :McMonagle:: (According to a pretrial statement: that the -

government introduced against him, PFC McMonagle entered
an alley as at ]east ﬁfteen rounds were fired overhead and:

g ey Ty il e DI I I T T TP R R T I

S & walked further in and saw founds hit the Vi

. ’rdbble which was about'a foot in front of me P
" by now. I saw a shadow" ‘moVe across ‘the'’
nbmldmg ‘i front of me’ really fast. ‘T sard“ bttt
< dpfto; ‘Alto” {Stop!, Stop'] 'anid took my Y j
F L Rgéapoft 'off safe, put it oft seml and ﬁred s1x P

Gy g

. S
lp\.ﬂls of'the trigger. “ " " " SRR

sl 3ok cien cme n st oo el vininan e g
Snneen of Bavits \’:..ﬁ")‘) [ :‘:j.-‘:.':r'il gosuntovn? Lalmnl

;. | (p}pt my weapon back on safe ran up‘to e
o where I shot the shadow ‘Not all the way
but cfose enough to see a man run out and Y

o say “my w1fe.my wrfe s E S

NS T TR IR TDETI Y DA wlo 5]

Aoty : il Ho R LI LT

:,*'SFC Verrenda [sxc] came bver pnd started
taking care of the person I hit.66

The CID investigator who took the pretrial statement asked
PFC McMonagle whether he thought “his rounds™” hit the

shadow at which he aimed:

Q. Do you think it was your rounds that hit
the silhouette [shadow]?

A. Idon’t know.?

Togne e e 1 e 1) A CN TR N T

Sergeant Eduardo. E. Pagan confirnied that PFC McMonagle
shoutéd “Alto” and that:immiediately theéreafter tracér tounds

Were seen within the: Pahay scourtyard‘ R VU AL
63 ol o rbe Ald T e ond ol s
SR Statémemt)fthe Caseii vl dosh i
RN RISEERTRN (L SETA T N SR FH SR v noiesde sl

. On May 29 and June 7,18, 19, and 25:t0 27 1990 PFC
Mark F.'McMonagle was :tried by igeneral .court-martial
composed:ofiofficer and.enlisted members.%8 - Private First
Class McMonagle was tried for.miirder in' violation of Articlé
118, UCM]J, conspiracy to obstruct justice in violation of Arti-
clé 81, UCMJ, willful disobedience.of a commissiohed officer
(three:specifications)lin‘violationrofiArticle 90, UCMI,
obstruction .of justice in.violation of Article: 134, UCMJ, and
wrongful and: willful: discharge Jof a-firearm .in.violation of
Article '134; UCMJ. :Regarding the: dllegation (of murder, 'the
charge ;sheet sets:forth only: a:singlet charge and spec:ﬁcatlon
pursuant to Article 118: e

ool - CHARGE- III,P’VIOLA’TION‘OFL&THE's*_,;.'i' E
| v-,-‘-«UCMJ ArtlcleJIS cons sy abienl st )
BT S VRN T ) P 1T FOEE Y/ R £ VR SEP T B BT ey
y ‘;“SPECIFICATIO 3 <JInithat Privite Flrst
i ;' Class (E-3) Mark F."McMaoanagle, .208-62-;; <
o0 e 9929, WS, Afmy, B Company, 5th Battal,u’w SR
{ri . ion, 21st-Infantry, 2d Brigade,.7th Infantry. - ;" "
Division (Light), Fort'Ord, California o
93941, did, at Panama City, Panama, on or
about 25 January 1990, murder Leila Edith
Dias Panay by means of shooting her with
.an M16A2 aflefr oy it duanoTy e
Dosnsdan 0 by noheain s o o gnldree ey o she o
Private First Class McMonagle was! formally arralgned on thlS
confusing single murder charge.

Private First Class McMonagle was found guilty ‘of mur-
der, conspiracy to obstruct justice, willful disobedience of a
commissioned officer (three specifications), obstruction of
justice, and wrongful and willful discharge of a firearmi.?0 Pri-*

vate First Class McMonagle was sentenced to a dishonorable
discharge, confinement for seven years, total forfeiture of all
pay and allowances, and reduction to Private E1. The convén-’

ing authority reviewed and approved the sentence. .. ..,
IRV S T It BN 1L DO O SR RN R AR CEA I L S T O
N B eI SRS BB 201 AUASTtie [EE 5 ITEr T DAL IR ER T Ot

651d. at 396, 399, 400. Because the incident scene was left unsecured, the area from which the evidence was to be collected was swept. Shell casi‘nwgs‘ and other

debris were collected in piles. /d. at 400. Criminal Investigation Division agents ultimately located these piles when they arrived the next morning.

66 Prosecution Exhibit 5, supra note 28, at 1.
71,

68 See Record, supra note 9.

TEaT AT

69 See id., Appellate Exhibit XXXIV (Charge Sheet) [hereinafter Charge Sheet]. The specification format is consistent with the model specification in the Manual
Jor Courts-Martial (Manual), MANUAL FOR COURTS-MARTIAL, United States, pt. IV, para. 43(f) (1984) [hereinafter MCM] and the model specification ‘focated in’
the Military Judge's Benchbook (Benchbook), DeP'T OF ARMY, PAMPHLET 27-9, MILITARY JUDGE'S BENCHBOOK, para. 3-86 (1 May 1982), [hereinafter BENCHBOOK]
used to charge violations of Article 118(2), UCMIJ.

U

10 See Charge Sheet, supra note 69. O B EE Y L AL OB QD e T T R R S TNt R AT DR sE AR

[REITS R e P S 11 (VR AR R L S EEET R TN R O A PRSI TR
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: On .February:28, 1992, a majority of the ACMR affirmed :
the findings of the court-martial except for the convictions for

willful disobedience (Article 90).71 ‘As; to thespecifications, -

the ACMR found sufficient evidence only of the lesser
offense of disobedience:of a lawful general order and other
lawful orders.in violation of Article 92.72. The ACMR
reassessed the sentence on the basis of the errors it recog-
nized.” The ACMR affirmed so much of the sentence as pro- -
vided for a dishonorable discharge, confinement for six years,
forfeiture of all pay and allowances, and reducuon to the
grade of Private EL% o g
Judge Johnston dlssentmg, found that the government had
failed to prove that PFC McMonagle was guilty of murder,
and voted to dismiss the convrctron .under Article 118.75 He

also found that the findings concernrng Arucie 118 were

i

ﬂawed and voted to remand the case on lhlS error 75

A n

The COMA granted review on two issues: (1) whether:t'he

record evidence was insufficient to _prove that appellant shot
the victim as part’of a conunumg ruse ‘or hoax’ where, after
being lawfully placed on security duty, he believed that he -
was confronted by the enemy; and (2) whether the military
judge erred by neglecting to instruct the court-martial panel as
to accident, ‘mistake of ‘fact, and mistake of law where there

was a conceded basis for SUch ins(ructlon ul i
i b

i::On-September 27,1993, the COMA unanimously Teversed
the 'ACMR’s decision.”® -Specifically, the findings were
reversed as'to Charge I and its specification (murdet in viola-
tion of Article 118(3)).7 The findings of:guilty/on:the affect-
ed specification and the sentence were set aside. The matter
was returiied to The Judge Advocate Genera]lof ‘the Army for
action.80: ;=% T [T i i

DR RBIRS) i P PR B

;;The JudgeAdVocate General of the Army. designated the
Commander, United States Army Combined Arms Command -
and Fort;Leavenworth as the convening authority, who was |
instructed "to- take action in accordance with the Court’s deci-
sion.”8!" The convening authority reviewed the matter and .
decided that rehearing on the affected specification and sen-
tence was impracticable.®? A sentence of no punishment was
approved.®3 Private, Frrst Class McMonagle s rights, privi-
leges, and property were restored 84

Byt

Dl

[N TER L CioLn

A e ot
Analysis,

' ]ury Instrucuons ‘*:""_“ R
Although PFC McMonagle was formally arralgned on a
single murder charge, the prosecution announced at trial that
the government was proceeding on two alternative 'theories:
(1) that PFC McMonag]e intended to kill Mrs. Panay or inflict
Coes b o AR N

ST

71 See'United States v; McMonagle, 34 M.J, 852 (A.C:M.R. 1992); se€ also companion cases United States v. Finsel 33 MJ. 739 (,A C. M R 1991) Untted States v.
Gussen, A3 MJ.. 736 (A C.M R 199I) A court may. take judICIEﬂ nom:e of the records of related matters See Umted States v. Surry, 6 M 1 800 801 n4

(ACMR]9‘78) L ‘
VIS CFE I SONE PRI ERNT EIERPRENE § SRR P RS O O

i

S - Sy d
RIS AT

n McMonagle. 34 M.J. at 865." The ACMR found the evtdencc sufﬁctent to,establish the lesser offense of; drsobedlenoe of a lawful general order and other lawful
orders. Id., Accordingly, the ACMR affirmed a vnolatlon of Article 92(2) in each instance for the violations of the ordér not to"consume alcohel (Charge 1, specifi-
cation )] arld'the order not to Jorisort With fema!es (Chtu'ge l speeiﬁeanon 2) Id The ACMR affirmed a violation of Article 92(1) for vrolanon of the order not to

chamber rourlds (C'harge I, specrﬁcatton 3) ld ALY
I,
M See Umted Stu.tcs v. Sales, 22 M.J, 305, 307 (C M A l986) .

14 McMonagle, 34 M.). at B66: oomEbet e e e

731d. (Johnston, J. dissenting). Judge Johnston stated that the basis for his opinion was that the findings of the court-martial needed to be clarified. Id, Further-
more, Judge Johnston recognized that “the instructions from the military judge were deficient and prejudicial to the accused™ and that the government’s evidence

“was factually insufficient to sustain the conviction of murder.” Id.
1d,

A ltsung of issues nat granted !s as follows: o

(1m) whether the ﬁndmgs of the ACMR falled to tndrcate the offense of whrch the accused was found gutlty where the ongmal ﬁndmgs sheeti 7 ‘,;f"

is annotated wrth unauthenhcated writings;. (iV) whether the military judge crred when he failed to direct the prosecution to elect under. ...
which of the mutually exclusive charges Article 118(2) or Article 118(3), the government would proceed: and (V) whether the individual or
cumulative effect of four serious errors identified by the ACMR warrants reversal where substantial rights of the accused were effected. - .

Supplemient to Petition for Grant of Review at i, United States v. McMonagle, (C.M.A.) (No. 68001/AR).‘(May 28,1992).. . i -ai ienno

78 United States v. McMonagle, 38 M.J. 852 (A.C.M.R. 1993).
PH..... -

Chm o w e e ey e et

ml'd'-' R

o

i

81 Memorandum for Commander, United States Army Combined Anns Command & Fort Leavenworth, ATTN: ATZL-JA, Fort Leavenworth, Kansas 66027-5063,: i«

93 (22 Oct. 1993).

s

82See, e.g., United States v. Sala, 30 MJJ. 813 (A.CM.R. 1990) (sentence of no punishment should be approved where convening authority decides rehearing on

sentence not practicable).
83 See General Court Martial Order No. 8 (4 Mar. 1994).
344,
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great bodily harm;85 and (2) that PFC: McMonagle engaged:in

an-act inheréntly dangerous to others, and evidenced'd-wanton':

disregard for human life.86 ; The mrlrtary judge. instructed the
panelonbbththeorres.u PRI TR BRI T 3 IR :
cttere ol T sbizg dLe ;e e Pl odn i 1

Durmg the : mstructrons heanng, defense counsel requested

an instruction on the affirmative defenses of accident, mistake, .

and justification under murder two and murder three.??
Although the military judgé agreed 1o give the instruction'on

miistake of fact, he had-difficulty in formulating'theparticular

instruction that he  would:provide ‘to the court-martial panel. -
After drscussron with defense counsel the mrlrlary judge con-
cluded sl bty FTETERTIRISIT] o WAL NN
UMI: Well ‘based upon that 1 thmk as far as v
all of these murder charges and the Yesser " -
included, that I will advise the court that the
killing of a human bemg is unlawful when
done without legal Jusuf ication or excuse. If
the accused reasonably believed that this
was an enemy that he was authonzed to fire
1, at, then the ktllmg isnotunlawful.-, . ;- ;.o

—}rilx

Lo

I EEIET I SN T Rl fn G A T s il
DC Yes, srr. St SENFEY s

| PR A O L 1

MJ Even the fact that he mlsﬁres and krlls

someone else. You know, in any wartime sit-

uatroh that s “a fact of combat Yau may ﬁre

" at what you believe to be enemy and if you

miss and hit somebody else or are mistaken,

b rt s stzll ]ustz:ﬁed Do yod agree wnh that" o

ori

, R b,

TRbS ¥

~nY o

[CHEIEII

‘DC: Yes. srr.33 )

The military judge’s initial instruction to the members of
the panel instructed them on the elements of murder under

Artrcle 118(2) After advrsmg the panel thal one of the ele-

p . '
R L R s EEA

85 See UCMIJ art. 118(2) (1984).

85]d. art 118(3). The shift in strategy first appeared to take place with the prosecutor’s closing statement.

e e - Lo .
e e e e PILERTIY

|

1 .
N

A T

6L 1 R SR FEE TR

ments of murder under Article’ '1'18(2)‘ was “that the killing of
Mrs. Panay by: the accused was unlawful {, ]"‘the m1litary
Judge provrdcd the followmé‘mstructroh D et i
NEE L : ““ . l"‘ . é i
"“’J‘f' ' MJ: 'You are advised that the-killing ‘of a~ © "-!*
11272 hutan being is unlawful when done without RS
legal Justrf dation or éxcuse P o
S e e b T s e
1 7 “You aré further ‘adviséd’ ‘that rf the’ accused °
T honestly and’ reasonably’bélréved ‘that he
was firing in response to an enemy or any
other type of combatant that_ h1s actrons _
WOuldbeJuduﬁdd 39 . e

. - N w N i
Tooavr ST T e s e L

piotlhrr oo Tl

SN Lot d

R E N

The mrlr ry Judge provrdcd addmonal rnstructrons on roof

of intent. He conclude rs'lmsu"uctrons on the elements of
118(2) by statlng “Now that's the offense of unpremedrtated
"90
murderu l,.r OV LT st dn "‘»l‘v“ i‘-t RTINS SR
l\ K

The mrlltaly Judge m;trated l'us lnstructron on Arucle
1 18(3) as follows :

1“ b Yyl Do

H s o NN : [FECTON .

MJ Ano;her tbeory by wluch you may f}nd - ;,‘,;
i’ _the accused, gurlty of rnurder. in violation,of . ;.5
Article 118;is murder while engaging inan._
act inherently dangerous to others.5!

ERIHEETE

The rm]rtarygudge listed ‘the elémients of the offense rncludrng
‘the elément “that thé Killing of Leila Edith Dias P4 nay by the .
accused was unlawful.”92 He continued by deﬁmng an act
“inherently dangerous'to othérs” and xshowmg‘ "Wantou disre-
gard for human llfe,"93 The: mrhtary Judge omrtted the .
instruction on Justrﬁcanon prevrously provided for Article -
118(2). The Judge also did not instruct that the victim’s death
would not have béen ‘unlawful if PFC McMonagle had an
honest and reasonable belief that the victim:was a combat-
ant,

IREEG RN I Y
HETREI IR | i

N aabuns T e bk i gl L INECEVIFELINN B

In the ope'nlng”’the‘“riro‘se&utor stated only that PFC -

McMonagle fired six shots at a moving target, one of which killed Mrs. Panay, and described PFC McMonagle as shooung the victim in “cold blood.” Record,
supra note 9, at 473, This description apparently referred to thc originally specified charge pursua.nt 0 Amele l18(2) At closmg. the prosccutor expanded the

charges, however, to’ mclude a sPEclﬁcatlon under 1 18(3), descnblng PFC McMonagle 1 conduct ns a cover-up to hls tnp to the bar Id at 448 e

RN
87 Record, supra note 9, at449 st. ' o “‘ef;

88 United States v. McMonagle, 38 M.L. 53, 57 (CM/A. 1993).° U0 %)

814, at 58.

Coni

[ERICI IS T S RN SR R IV

90 /d. The COMA found that the effect of this instruction was to compartmentalize and separate the instructions on Articles 118(2) and 1'18(3) Id. at 61. “The ne‘t' ’
effect of the military judge’s compartmentalized instructions was to tell the members that the special defense of justification based on an honest and reasonable )

mistake as to the identity of the victim was limited to Article 118(2)[.)" Id.

SRIDE R

91y 2T
N2d.
e BRI IFTANY RN

914

$41d.

44 -

B RN T NPT
A R
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:+The military'judge instructed the members to vote separate-

ly on the alternative theories of murder.?sHowever, the Find--

ings Workshéet listed a single charge of a violation of Article

118(2). The' “not guilty” portion adjacent to Charge II {the

violation of Article 118) was linéd out with a pen; indicating
that PFC McMonagle was found guilty of the charge and
specrﬁcation (Aruc]e 118(2)) 9% A penc:l annotation 1mmedi-
ately under the lined-out portion states “Theory -2- while
committing an act dangerous to others -

1 syl

The announcement of findings in open court did not clanfy
which theory, if either, that the panel chose when it convicted

PFC McMonagle.%8 The ACMR construed the record to

reflect a finding of guilt for a violation'of Article’ 118(3) 99
The COMA evaluated the adequacy of the instructions’ prov:d-

ed at trial based on the facts of the case and the ACMR s ﬁnd- \

ings.100 7 , “

P

b

affirmed, holding that an accused’s mistaken belief is' irrele-

vant;under the instant facts.10!:The' COMA reVersed, howev-:
er, finding that the trial judge’s failure to instruct on mistake’

of fact and justification warranted setting aside the opinion.l02

ST [ R i

-An accidental or justlﬁed killing may be mtentional murder. '

mmislaughter ‘or no crime at all,103 An instruction on ‘accident

or mistake of fact is required when: (1) evidence exists that
the 'accused was engaged in-an act not prohibited: by law; (2)
that this act was shown by some evidence to have been per-'
formed in a lawful manner; and (3) that some evidence in the

record of trial ‘exists that this act was done with lawful

s

intent.104 Furthermore “[t]he accused is entitled to a request-
ed ifstruction on a theory of his case—if reasonably raised-
under the law atrd fat:ts "'05 Failure to so instruct is rever51ble

3
error '06 o

AT b

Sy

’Finally, an affirmatlve or specral defense lS reasonably
raised and must’ therefore be instructed on when “the record

Justification and Mistake of Faci' ~~~ """ 7'
: contams some evrdence to whtch the milltary Jury may attachA
credit if it so desires.”107 Only “some evidence” is requrred to
trigger the _|udge 'S 1nstruct10nal duty.108 Once a defense is
placed in 1ssue by some ev1dence, the prosecutlon has the bur- ,

At trial, the military judge erred in not instructing on
defenses gomg to PFC McMonag]e s state of mmd Justrf' ca-,

9514 " . e ‘ L N ‘
% Jd. (citations omitted). See also Charge Sheet, supra note 69. ‘ e

97Charge Sheet, supranote 69+ - PR R T T B U won ! et

98 See MCM, supra note 69, R.C.M. 922(d) (Erroneous announcement). The military judge has the obligation to ensure that complete findings are announced.
United States v. Johnson, 22 M.J. 945, 946 (A.C.M.R. 1986), review denied, 23 M.J. 253 (C.M.A.. 1986):* The court-martial panél had the opportunity to conviét
PFC McMonagle of murder pursuant to Article 118(2) but declined to do so where an instruction as (o mistake was provided. Because the results were not clarified
in open court, it is not clear that Article 118(3) “"provided the basis for the conviction ‘returned by the' members ; - i 2. "United Statesv. Berg, 30 M.). 195,200
(CM.A. 1990) (quoting United States v. Davis, 10 CM.R. 3, 9 (C.M.A. 1953)). L

99 See UCMI arst. 66(c) (l934) The ACMR may affirm only such findings of guilty and the sentence or such part or amount of sentence, as it finds correct in law '
and fact and determines, on the basis of the entire record.

EFTRNTRAE N A

'mMcManagle, 33 M J at 58

o .\
e

101 The maJonty of the ACMR stated “We ‘conclude further that the appellant 8 alleged mistaken behef that he was ﬁnng at an enemy combatant would not negate
the element of unlawfulness ** United States v. MeMOnagle.‘34 M J 852 864 (A C. M R. 1992) . R

‘u' I R :'J"“

“‘chManagle.SSMJaIGO : T { ' "“‘ R L R A

. . I3 % 3 . - B
; ; LI R P e PN I : ST HATHEEN

103 Thomas v. United States, 419 F.2d 1203, 1206 (D.C. Cir. 1969)

104 See, e.g., United States v. Ferguson, 15 M.J. 12,17 (C M.A, 1983) (’Everett C.I., and Cook, J. concumng ln reSUlt but requmng that instruction be granted when ‘
possibility raised that accused performed lawful act'in lawful manner); The ma;onty in McMonagle, 34 M g, at §52 crted Ferguson for the proposition that appel; .
lant McMonagle was not entitled to an instruction on accident or mistake of fact. Its reliance on Fergusan to ‘deny an instruction was nusplaced Ferguson teaches”
that if the evidence merely raises the possibility that the accused was performing a lawful act in a lawful .manner, the accused is entitled to an jnstruction.
Ferguson, 15 M.J. at 25. Specifically, Ferguson found that the accused testified that he merely wanted to scare his wife, stop her attacks, and that “everything that
night happened pretty fast. /d. at 19. The court-rnamal panel members may have, drawn an mfemnce that an aemdent occurred where the judge or ACM_R drd not, ;

105 5¢e, ¢.g., United States v. Sandoval, 15 CM.R. 61 (C.M.A. 1954) (opmlon by Chief Judge Quinn and Judge Brosman concurring in result of case based on spe-
cific facts but holding that accused is entitled to instruction on accident in situation raised by evidence).

106 See United States v. Graves, 1 M.J. 50, 53 (C.M.A. 1975). “Irrespective of the desires of counsel, the military judge must bearthe pnmary msponmbllity for
assuring that the jury properly is instructed on the elements of the offenses raised by the evidence as well as potential defenses and. other questions of law.” Jd.
J (emphasis added); United States v. Lofton, 776 F.2d 918, 920 (10th Cir. 1985) (reversible error).

107 United States v. Bradford 29 M J. 829, 832 (A, CMR. 1989), recanstderauan demed 29 M. J 1057 (A C M R 1990) (quotmg Unlted States V. Stmmelkjaer. 40 k
C.MR. 118, 122 (C.M.A. 1969)). . . Ll

108 United States v. Jackson, 12 M.J. 163, 166 (C.M.A. 1981). “[T]he military judge mwust bear the primary responsibility for assuring that the jury properly is-.
instructed on the elements of the offenses raised by the evidence as well as potential defenses and other questions of law.” Graves, l MJ at 53

BT
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den of provirig beyond a reasonable doubt that:the defénse did.
not exist.!99:This evidence-need not *be ~com’pelling'or~eon-'
vmcmg beyond a reasonable doubt.”$101- - <yl oibndi s
e T e gt e B g e iy STRRIEREEILN
Prosecution evidence may be sufﬁcrent to raise a specral
defense!11; In the instant case, PFC McMonagle's prefrial
statement admitted into evidence was sufficient for;thist pur-,
pose.l12 . “Any doubt 'whether. the evidence is sufficient to,
require an. ,mstructron should be resolved in favor of: the,
accused ”llJ Lot mRe T e 1~.m 1l
4 Y it o :

’ The COMA held that, PFC McMonagle ralsed the mterrelat-.
ed defenses of justlﬁcatJon and mistake of fact,1}4. The.COMA

e

also found that the net effect of the mrlrtary Judge 'S .charges

was to mstruct the panel that the. special defense of Justrﬁca-l
tion and reasonable mlstake as to the identity of the victim did
not apply to the charge under Article 118(3). Specifically, the

COMA discredited the argument advanced by the government

and lmphcrtly endorsed by the ACMR: that an soldrer finng_
on the evemng of January 25 1990, and klllmg Mrs Panay or’

anytother noncom’bat‘aht\ g/Io!uld \al\‘re been gurlt)) of murder “5
‘l‘l:!e failure to properly if struct depnved "PEC' McMonagle
of the’ oppomlmty to have his défense fully consideréd by the”
court-martial panel.i16 This failure prejudiced PFC McMona-
gle and established a mandatory presumption as to an element
of intent necessary to convict him of murder under Article
118(3).117

- At:trial,xthe evidence supported;and ldéfense’ counsel
requested, an-instruction 'on justification, accident, and mis-:
take of, fact or law.  Nevertheless, the military judge’s instruc-;
tions removed the accused’s defense ‘of justification based on
his honest and reasonable mistake as to,the victim’s status. ., -

, Y T TR

“A death lnjury, r other act caused or done m the proper
performance of a legal duty is JUStlfled and not unlawful 18
The' duty may be lmposed by statute, regulatron, or order
“[Klilling an enemy combatant in battle is justified.”119

it b el caletl bk RIS NEa o ¥

Ignorance or; rmstake of fact 1s a defense to an, offense
where PFC McMonagle had -as. a result of i rgnorance or mis-;
take, an 1nc0rrect belief of the true crrcumstances such that if,
the cj crrcumstances vyere as PFC. McMonagle beheved them to.
be, hé would pot, be guilty of the' offense 120 If the ignorance
or mistake goes to an element requmng premedrtatlon specrf-
ic intent, willfulness, or knowledge of a particular fact, the'
ignorance or mistake need. only exist. m the mind of the
accused.!2! o

"Igriorance or mrstake of ldw ﬁléjy”bé' 'y def : rlsé'm 'some 1m-
ited circumstances, 22 A defense to an alleged vrolatron exrsts
if the accused—because of 2 mistake as to a separate nonpenal
law—Ilacks the criminal intent or state of mind necessary to
establish guilt.!23 The government conceded that PFC
McMonagle properly had rounds chambered when he entered
the courtyard in quesuon 124

ol b e b o e,

19MCM, supra note 69, R.C.M. 916(b) (Burden of proof). More than one defense may be raised as to a particular offense. The defenses need not hecessarily be

consrstent ld
IR RIP I R I voabt et L e g

“Pi mdfard 29 MJ nt 832 (quotmg Umted States v: Jackson, 12 MJ 163 l66‘ (C M A ‘1981)) i

TR TH O o Croaeadiien

R U ER TEE O DTIRIR FRE DI 15 MR R 1 B 05 SR T IO EL SR K J,ﬂ,,lf'x I
Far AR e LU UT memes L e e P l)
AT ohoh ST PP IR PR PINT h Ciie IV 4"

111 5ge United States v. Cums,‘l MJ. 297 298 n.l (CMA: 1976) (aeeused's nnd prosecutlon witnesses’ pretnal statements sufﬁcrent 10.faise special defense of

self-defense).
V12 See Bradford, 29 M. 5. at 832, .0 | Lopaopeg o
113 United States v. Stelnruck 11 M.J. 322,324 (C.MLA. 1981).

[ R R E _.“;r"l)vw,'\l.'l'ﬂ” ¥ )

SR e TE sy e

114 Although the COMA recognized McMonagle raised the prerequisite elements for the special defense of accrdent it concluded that the defense was not raised
where the focus of the instruction was whether the accused “was honestly and reasonably: mistaken about the- adentlty of the person he phot” instead, of the conse-
quence of the accused’s act. United States 'v. McMonagle, 38 M.). 53, 59 (CM.A. 1993}, This intcrpretation jgnores that all the evidentiary prerequisites were :
met, does not resolve a doubtful situation in the favor of the accused, and presupposes that Mrs. Panay was the target fired on by PFC McMonagle and that her
death could have been expected. The facts of McMonagle result in the type of situation that the majority in Ferguson and Sandoval expressly state.as when an acci-
dent instruction should be provided. See supra notes 104 to 108 and accompanying text for a dlscussmn of when the COMA requires an instruction on accident to

be provided.

[AST IO PR RS i P B I AR N

115See United States v. McMonagle, 34 M.J, 852, 871 (A.CMR. 1992). Atoral argument before the ACMR, government appellate counsel contended that Article -
118(3) operated as a strict liability statute inasmuch’as an} soldrer ﬁnng that evemng ata perce ved enemy. an killing a noncombatant would be gullty of murder

Id. Had this erroncous view been permrtted to stand pncrL ents of fnendly ﬁre or framcrde could have been cha.rged as murder

116 See United Statesv Van Syoc, 3687, 451 463 {c M’ A 1993). ””f L

”7See, &.g..'Sandstrom v. Montana, 442 U S 510( l979)”'See also MCM, supra note 69, R.CM. 916(b) (Burden of proof)

a0l orbub Uag

1EMCM, supra note 69/ R.C.M 016(c).*"

“9 Id (see lustlﬁcatnon l)rscussnon)

oM e o

|2"Id R.C.M. 916(j) (Ignorance oF mrstake of fact)

1 IZ AR IS R E (YRR B MR I I XAV R
'2'-' ld 916(1)( l) (drscussron on rgnorance or mistake of law).
gl g adiods g o el am
Seae LR o e ni o ae
124Record, supra note 9, at 166-67.

Yudy

HEoY by sl daec o Yy el L

T PYSTRE I BN
121 ld An example of a mnstake which need only exist in fact is rgnorance of the faet that the person assaulted was an ofﬁcer Id (Drscussron)
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Rules. of engagement are directives issued by competent
authority to delineate the circumstances and limitations under
which its own naval, ground, and air forces will initiate and or
continue combat engagement with other forces encountered.
They are the means by which the National Command Authori-
ty and Operauonal commanders regulate the use of armed
force in the context of applicable political and military pohcy
and domestic and international law.!25 The rules of engage-
ment in effect on the evemng of January' 25, 1990, authonzed
PFC McMonagle to fire at a target that he believed to be the
enemy.126' Commentators on the Panamanian conflict have

stated that rules of engagement changed, “depending upon
political ‘realities .. . almost daily.”!?? Uncertdinty ‘as to the
rules of engagement contributed ‘to the confusion and lack of
control manifested in McMonagle.'28 Rules of engagement in
other mlhtary operatlons also have raised concerns.129:; -

Arguably, the good faxth behef of a combatant in the ablhty,
to chamber rounds or to fire in accordance with the rules of

engagement vitiates any argument that he can be convicted of,

a violation of Artlcle 118(3). At most, simple neghgence in
violation of Article 134, UCML], is involved.!30 Negllgent
homicide, based on this standard is charactenzed as the
absence of due care, that is, an act or omission of an individ-
ual who is under a duty | to use due care but who exhibits a
lack of that degree of care for the safety of others which a rea-
sonably prudent person would have exercised urder the cir-
cumstances.!3!

o

i

-In McMonagle, the evidénce reflects that PFC McMonagle
acted reasonably when he challenged what he believed to be a
hostile threat.:. He asked.for permission to fire at:hostile tar-
gets: and ultimately received permission to engage from his
squad leader,)32 Gunfire was directed in the direction of PFC
McMonagle : and rounds, struck the ground directly to his
front.133 He. took the precaution to challenge his target in
Spanish.14 “It is undlsputed that [PFC McMonagle] did not
intend to kill an innocent civilian.”135 At all times, PFC
McMonagle reacted consistently to what a reasonable person
would consnder to be a llfe threatemng and’ immmently dan-
gerous srtuanon 5

Murder in Combat and the Reqmrement of i
‘Subjective Awareness Pursuant to the Laws of War

-Under the laws of war, international law, decisions of feder-:
al courts, and the COMA, it may be difficult to successfully
prosecute a soldier acting under lawful orders with homicide
if the soldier reasonably carries out those orders.136 A soldier,
acting under lawful orders, who shoots a civilian while
respondmg to hostile fire in a combat zone, cannot necessarily
be said to possess the intent necessary for a conviction of mur-
der.137

A review of the legislative history of Article 118(3), the
discussion of the offense in the Manual, and the case law
applicable to the clause “intent to kill or inflict great bodily

'25DEP 1' OF DEFEN'SE chnONAﬁY OF Mn_mmv AND ASSOCIATED TERMS 317 (l Dec. 1989)

¢ ¢ L

'26 Aq stated in Major General Carmen J. Cnvezza s Order of l9 January l990 United States Army forees were authonzed to chamber rounds when “enemy and/or

127 Major Robert G. Boyko, Just Cause Mount Lessons Learned, INFANTRY, May-June 1991, at 28 30 Ma_]or Boyko opmed that "[t]he fastest way to get lnto trou-
ble (except for fratricide) was to violate one of [the rules of engagement).” /d. at 30-1. )

128 1n McMonagle, everyone testified to a different understanding of the stated rules of engagement. .In contrast to the language contained General Cavezza's order,

CPT Sieder testified that he informed soldiers in his company that he interpreted the phrase “imminent threat” to mean rounds could be chambered where a soldier
“heard rounds being fired.” Record, supra note 9, at 332-33. Sergeant Cavallo’s understanding was that soldiers could chamber rounds in “self-defense or defense
of other personnel who appeared to be in immediate danger.” Id, at 144. Private First Class Gussen's understanding was that the rules permitted chambering of
rounds “if there was a threat to [soldiers’] lives or to any civilians® lives . ... * Id. at 179. Sergeant Finsel, PFC Gussen, and PFC McMonagle only chambered
rounds after they became aware that someone in the bar was in possession of the weapon lost by SGT Finsel. See suprg notes 23-25 and accompanying text (dis-
cussing events that triggered the chambering of rounds).

129 See, ¢.g., The Perils of Peacekeeping, U.S. NEWS & WORLD REP., Apr. 25, 1994, at 28 [hereinafter Perils of Pencekeeﬁmgi The “rules of engagement” are belng .

reviewed in an incident where two American F-16s shot down two American Black Hawk helicopters.; Id. at 30. The article quotes an unnamed *“angry official” at
the Pentagon characterizing the F-16 pilots as “trigger happy Nintendo players” who shot without properly identifying the targets. Id, at 29-30. Charges of negli-

gent homicide and dereliction of duty have been brought against one of the fighter pilots involved. See Air Force Charges Six in Iragi Shootdown LEGAL INTELLI-:

GENCER, Sept. 9, 1994, at 4,
130See, ¢'g., United States v, Romero, 1 M.J. 227,229 (CMA. 1975).  ~~ © 7 0% S P
1314

192United States v. McMonagle, 38 M. 53,59 CMAL1993), . o o
|33Pm5ecntionErthibi't‘Siitiiprlanote28.4,' o o L »
135 McMonagle, 38 M.J. at 59.

'“See,eg United Statesv Calley. 48CMR 19 22 (CMA 1973). oy . . ‘ L :
el R R S B Co e . : i

l3"ln McMonaglt. no nrgument was presented at trial, nor a finding made by the céurt, that any order given by any of PFC McMonagle s supenors dunng the ifici- )
dent was illegal. The military judge did not instruct that any orders issued by the accused’s superiors were illegal, Private First Class McMonagle was entitled to '
presume that orders given by his superiors, even those given by SGT Finsel, were legal. See Der'y oF ARMY, FIELD MANUAL 27-10, THE LAW OF LAND WARFARE, .

para. 509 (July1956) [hercinafter FM 27-10] (Defense of superidr orders discisssion); ‘Calley, 48 C.M.R. ‘at‘11; MCM., supra note 69, pt. IV, ‘para. 14c(2)(a)(i)

(Inference of lawfulness); éd. R.C.M. 916(d) (Obedience to drders—superior orders are not a defense if the order was illegal and the soldler actually knew ittobe '

illegal). “Ordinarily the lawfulness of an order is finally decided by the military judge.” Id: (Discussion, ¢iting R.C.M. 801(e)).
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harm upona person,”indicates that-Article ‘118(3) was not

intended o apply to situations' where!a sdldiei-involved.in a
combat situation shoots at aniintended-target thinking it to be
an enemy:13¢ Rather, the ‘two ‘examplesof ' the’ offense in the
Manual——throng alive grenade toward others 'in _]est ot fly-
ig an aircraft' very'low over a &owd to make it sCatter——are
ritaterially dtfferent from a SOldrer shootmg at’ 4, potenttal
ener’pyl o U

1 i r ST

Even 1f one was to overlook the Iegtslattve 1ntent agdi forge
the appltcatton of Article 118(3) to a combat. srtua;ron, the
government is not relieved of its burden of proving intent on
the requisite elements: To'support a violation:of Article
118(3), the govemment must prove beyond a reasonable'doubt
that the actor, in this case, PFC McMonagle, possessed the
requisite stateiof mmd when he commttted the act causing
m_lury Sy chate el AIANYTY o b by e

R S pteedy \“m STTE MU L pean i

Murder, as deﬁned by’ the UCMJ; requlres ‘a state of mmd
showmg a'heart that is without regard for' the life and safety of
others.!40 In determmmg whether the intent’ necessary to con-
vict an individual alleged to ‘havé killed improperly whrle
engaged in an act inherently dangerous to others, sub_]ectrve
reasonableness is the standard. by whlch the conduct must be

Judged W SIS

PR . i
o wak e T [N

Yol

R LR T T A A ; "’M’H;mﬁ
Combat situations mvolvmg cmhan deaths raise two inter-
related special defenses of justification and mistake of fact. A
mistake of fact can negate unlawfulness because ignorance or,

mistake of fact produces a mental state that supports a defense -
w 'cover the sbldte{s \vrthdrawal to the school 150 Under the

: ofjustlﬁcatlon 142t B R TICIVLILE ST CLEIEE P l‘a Sk g ’j mu: pred
apeand ey

oo

RTRE PERPTI vy oo oo b e P E 0 e

138 United States v. McMonagle, 34 M.1.852 871 (ACMR. 1992).

139 See MCM, supra note 69, pt. IV; § 43c(4)a)." Aiticle 118(3) is mtended‘to‘ cover t:nses where acts’ “are calculated to put humnn hves in jeopardy
it 13! Al

Statesv Berg, SOMJ 195 l99 (CMA ’1990) CerThanle s ad ady

,,,,, . \‘_,,,lj,zu,..!,f;..‘-,'

: 1955) (“so—whar“ nttitude toward probable results)

o

'“See. e g p Umted States V. Stokes, 19 C M R l9l 196 (C.M:

[ TSR S RIS S AU SREY QT (P}

l“Umted Statesv McMonagle 38 M.F53,60 (CM.AY1993). 17 1 it

'421d (cmng WHARTON s CRlMlNAL LAW § 76 at 369 70 (C Torcta ed l4th ed 1978))

T

"‘3 Id (elttng Umted States v. Crmg, 10 C MR l48 '157 (C M A 1953))

el e O

"“ld (cmng United States v.Brown, 22M.l' 448 ‘451 (C MA. ldﬂG))" e "
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© yirUnder Artitle 118(3), murdér is a:general intent: crime.!43

A ‘mistake of factimust be both honest and reasonable to:be a
defense to'trgeneral intent crime. 184 Theréfore; & combatarit's
mistake asto the tdentlty Or statiis of his target or hi§ éntitle
metitito: fire miist havé been both Honest and reasonable'to

support a defense to bmt.trder based on Ju‘stlf catmn ,,
( ltlt SHE in? i N “,,,..'|

DO,

By ralsmg the afﬁrmauve defenses 'that are based on a sub-
jCCthe evaluatton of the accused’s conduct the acttons are not
oh_tecttvely ltmtted by reasonableness Accordmgly, matters
such as the accused's emouonal ,control,,educanon, and jintel-
ltgence(are relevantin determining the accused’s actual beltef
as to thefactrqn necessary to repel the. pereetved attack Lok

AT e il SRL AR RRRN VA CA SR PR Ll l‘ ]

Relevant jurisprudence examining the:issue of jusuﬁcatlon
informs that the pivotal issue of law is whether the accused at
the time of the incident acted in'the limits of honest _]udgment
oh the basis of revatlmg conditions. 45 Mthtary necessity in
corhbat o?eranohs “pertmts ‘the destriiction of life of armed
enemies -and other ‘1 persons whose destructton is 1nc1dentally
Unavmdable by the armed conﬂrcts of the war,"146 Intema-
tlonal law further recogmzes as ‘an unavordable consequence
of armed conﬂtct the loss of c1v1llan lives.147 Prohtbtted only
are 1ndtscnm1nate or excessrve attacks in relatlon to the mili-
tary advantagetobeachteved '4_3 DO E L BT

In McMonagle, after CPT Sieder’s arrival, PFC McMona-
gle was properly operating under the direction of the company

. commander and noncommissioned officers.}¥%, Captain Sieder

ordered the accused and other soldiers to provrde security to
NESRTHCHE

¥yt S et 4 65
BRI N R T e e Ol L e a0 i
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145See, e.g., United States v. Wilhelm List, Judgment (Feb. 19, 1948), in 10 XI TRIALS OF WAR CRlMlNALS BEFORE THE NUERNBERG  MILITARY TRIBUNALS UNDER |

ControL CoUNcIL Law 1233 (1950).

14614, ar 1232-3.

[ERE

vlf’

147 See Geneva Convention Relative to the Treatment of Civilians of War, 6 U.S.T. 3316, T.LA.S. Ne! 3364 75'UN. Ts l:!Sr (pt lV Crvrllan Populauon ch. II: k

Civilians and Civilian Population; Art. 51, Protection of the Civilian Population, sect. 4(a)). While discussing the related issue of deaths caused by fratricide, a1
commentator noted: “If you are operating intensively with live ammunition, with complex systems, there's adrenalin flowing, then this sort of thing is gomg to
happen and you shouldn’t expect anything different[.]” Perils of Peacekeeping, supra note 129, at 28. EYES

14814 See also FM 27-10, supra note 137, at 145 (“The presence of a protected person may not be used to render certain points or greas immune from military
operations™). ,

TASTRRNE S WS- KRS I I b s
149 Formal leaders are noncommissioned, warrant, and commissioned officers. The nation has gtven authonty to these soldters along with specral trust and confi-
dence that they will use it to serve the Army and the nation.; Thrs nuthonty is derived from law. It gtves these leaders power over tht:lr soldrers Dep'ToF, ARMY.
Fnéu) MANUAL 22-160 Mu.mmv LEADERSHIP 82(Oct. 1983)., . - | .

Lol
150The’ mtervenhon of PFC Mc?ﬁonagle s chatn of command the passage of time,, the physrcal change of Ioeatton. n‘nd ithe tmposmon of the sEcunty mrsston ;
altered the course of events and broke dny. ‘chain of causation-that may have existed, between the tmual incident (Phase 1) and Mis) Panay 5 death (Ptigse 11): vSee,
e.g., United Stafes v. ng,‘iMJ 785 ajf‘d TM. 20’7 (ACMR 1977). T LY T I SRR LB R AT I S RTINS
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control of his superiors, ‘PFC McMonagle and the others pro-
vided security and maneuvered towards the suspected source
of the hostile firing...... = -« toon s DU AT by

+ + Sergeant Finsel ordered PFC McMonagle to fire at a:silhou-
ette atop-d nearby three-story building.!S! During the engage-
ment, at least eight soldiers in addition to. SGT Finsel were
involved in keeping security and investigating hostile fire. At
least three soldiers with no involvement in SGT Finsel’s ini-
tial scheme to conceal his loss of a weapon perceived that they
were in a fire fight and fired their M-16 rifles in response to
what they believed to be hostile fire.!52

The incidents that led to Mrs. Panay’s death took place in a
combat zone with armed hostilitiés ongoing. Visibility was
limited and the situation was chaotic and confused. Private
First Class McMonagle was frightened.!3 Ample testimony
indicates that PFC McMonagle, as ‘well as other soldiers in the
area and the company commander, believed that they were
under hostile fire on January 25, 1990 and that they reacted
accordingly to defend themselves.!54: Under these circum-
stances,[PFC McMonagle necessarily acted as a reasonable
soldier under fire in a combat zone.!55 ‘ i

. Conclusion i+ - 1+ o

The mlhtary ljhdéé’é féilufc@tp mstruct on .misiake of fact
and justification with respect to Article 118(3) prejudiced PFC

toEh

151 Record, supra note 9, at 251-56. “cv ciiv i ¢

//

' McMonagle's-defense. 136 The instructions, as stated by the

military judge, established a.mandatory presumption of intent
necessary to convict under Article 118(3).

The COMA’s opinion in MéMéndgle corrected two signifi-
cant errors in the ACMR's majority opinion. First, an accused
cannot be convicted of myrder pursvant to Article 118(3)
unless he or she is subjectively aware of the risks created.!s?
Further, in combat situations where interrelated defenses of
mistake and justification are raised, an accused’s mistaken
belief can negate an glement of unlawfulness.158

Combatants should not be required to hesitate or second-
guess actions that they take:in combat situations,- Existing
rules and laws, properly supplemented with leadership, and
rules of engagement, provide the needed flexibility and make
combatants responsible for their;actions. Combatants are
trained on the standards and codes of conduct and routinely
make such decisions.!® A model instruction incorporating
the laws of war should be.drafted,!6? . The special facts of
accusations of murder in combat situations have historically
raised complexities not found 1in routine prosecutions.l! To
maintain the effectiveness.of fighting forces, pattern instruc-
tions or commentary to existing rules and instructions should
be developed to adequately address these concerns and pro-
vide guideposts for judicial officers. who deal with these com-
plex situations.}62 Mr. James A. Georges, Attbmey-a;—l,aw. -,

. . [ P i ol ¢ ko
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1528ee, e.g., id. at 257. Two prosecution witnesses, SGT Miller and CPL Jones, testified that at the time of the incident, they believed that they were receiving

enemy fire from the roof of a building. United States v. McMonagle, 38 M.J. 53, 56 (C.M.A. 1993),

133See Prosecution Exhibit 5, supra note 28. “The alley was dark, | was scared ... .” Id. The intent required to kill or-inflict great bodily harm sufficient to con-
vict under Article 118(3) is not present where death is inflicted in the heat of passion caused by adequate provocation. UCMYJ art. 118c(3)(a) (1988). “Heat of pas-
sion may result from fear .. .."” /d. at 119¢(1)(a). “[A] fatal blow may be struck before self-control has returned. Although adequate provocation does not excuse
the homicide, it does preclude conviction of murder.” Jd. A ld S

134 Record, supra note 9, at 268. Corporal Jones testified that “[a]t that time . <ii-1: thought that [shots were} coming off the roof” and responded by shooting “three
rounds up towards the roof of the house.” /d. Corporal Jones also fired on a second occasion, in response to an order from CPT Sieder to “shoot out a light” id. at
280. St fr e

135 Subjective reasonableness is the standard by which a combatant’s actions must be evalvated.. McMonagle; 38 M.1. at 60. ‘Recenty, the Isracl Defense Forces
asserted that many of its actions on the West Bank and Gaza—detention without trial, deportations, demolition of houses, lengthy curfews, censorship, and seizure
of land—were permitted under,international treaties, - See Michacl Parks, Israeli Forces Defend Actions, PHILA.. INQUIRER, July 8, 1993,'at 3. An Israeli Defense
Force spokesman stated “that ‘the doctrine of military necessity’ was the basis of virtually all Israeli actions and that the limits on the army’s use of force were just
those of ‘reasonableness’ and “proportionality.”” Id.

156 McMonagle, 38 M.J. at 61. “The military judge’s omission deprived appellant of the opportunity to have his defense [of justification based on mistake of fact)
considered by the members.”, Id (citing United States v. Van Syoc, 36 M.J. 461, 465 (C.M.A. 1993)). N NI RS S S RIS

1571d. at 60 (accused cannot be convicted of “depraved-heart murder ‘unless he was subjectively aware of the risk he created.”” (citing W. LAFaAVE & A. Scorr,
SUBSTANTIVE CRIMINAL LAw, § 7.4 at 204-05 (1986)).

o e o Lo FEREISE STt I SN T At S Vo e P M Sosaanir oy o P ‘
15814, (holding incomect court of review’s opinion that accused’s mistaken belief would not negate unlawfulness) (citing WHARTON'S CRIMINAL LAw § 76 at 369-70
(C. Torciaed., 14th ed. 1978).

G T I B I TN T A T O T L o LT T R Gt B e
139See, e.g...The Law of War (Student Materials), SCHOOL OF INTERNATIONAL STUDIES UNITED STATES ARMY INSTITUTE FOR MILITARY ASSISTANCE at I-30 (undated).

“The rules of engagement will guide your actions. These rules set out those targets which you may attack. By knowing the rules, you will be able to act properly in
different situations.” Jd. c E R . E ; : i

160 Judge Johnston may have identified this shortfall when he noted in his opinion that counsel at trial may not have fully understood and that the trial judge only
“mentioned” the concept of justification. United States v. McMonagle, 34 M.J. 852, 870 (A.C.M.R,k 1992) (Johnston, J., dissenting). Given the errors, committed at
trial am? on ipitial review, this is a complex subject requiring further study and clar_iﬁcatibn. R o Ll e e

EERE PR P e

16! See, e.g., Calley v. Callaway, 382 F. Supp. 650 (M.D. Ga. 1974) historical exarnplés of war causing injury and death to ’;‘{qﬂcbn{b%tanis and finding that “War is.

war and it is not at all unusual for innocent civilians to be numbered among its victims™). Id. at 711-12. - o

162See, e.g., Paul Alexander, Marine in Somalia Guilty of Assault, PHILA. INQUIRER, Apr. 7, 1993, at A3 (issue of whether Marine Gunnery Sergeant struck in the
head by youth, fired at youth “on the spur of the moment fearing for his safety, or whether the shot came as [the youth] was fleeing and was fired in revenge”).
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: One Step Forward, Two.Steps Back: The Law of Lesser-
: Included Offenses After United States v. F oster153
Lo Pt LTobd sy e
Introducnon

D raes oot L I RPN

' The law-of lesser-mcluded offenses in mrhtary jurispru?
denc 'has changed very ittle since Colonel 'Wmthrop ﬁrst

wrote in ‘1886 o vk il
l\ DY p el A“..‘wu““l'i‘ A ,‘"","ir' PRS2 AT PTLER SN ST L IPE B
(e 1 Convidtion of a lesser kindréd ‘offence . .

is properly resorted to Where thé offence
charged is one which includes, as a neces-

-bisee sary constituent, Bnother offehice of lesser !
iixT gravity, 'and wheréithe e\frdence-—fthe S
- qigccuséd’ hdving pleaded Not Gurlty~—falls’ e
u;l: 1 beighort'6f fixing hpon the accused the stiperior 1¢ -
1 2105 bat'$hows him 'to'have bommrtted the mfen- B
[.r‘u ‘oroffence 164 2 2ol b chashnonte o oo
HTADERS T FEEDEFAN LI T T P o T EREAME L PR
The persrstent questron in’ thrs ‘area of the law has been ‘what
makes an offensé, in Coloriel ‘Winthrop’s w0rds, “a necessary
constrtuent"’of’hnother'"'In U}utéd States v:'Foster,165 the
COMA addressed this quesuon ”Unfortunately, the COMA
bath clarifies ‘and comphcates 'the law-bf lesser- mcluded
offenses under the UCMY. “iFostér-is lrkely to srgmﬁcantly
effect the practlce of mrhtary ]uslr(:e. and deserves’ the atten-
tion of ‘ail military practitioners. “This practrce note critically
examines the statutory context of the law of lesser-
included offenses, the holding and rationale of Foster, and the
possrble)c}:onsequences of thrs decrsron for the attorney in the
field. ‘

LonTn e g SN [RETEPER
16340 M.J. 140 (C.M.A. 1994).

'“WILLIAM WINTHROP, MILITARY LAWAND PRECEDENTS 382 (2d ed. 1920) (emphasrs ndded) RN N I B S O TR T R A F LI T
AR R I RN Hie DTy pee KIS T I ER T CTR TR P o

165 Foster, 40 M.J. at 140,

-

i e adh B Gt Backg‘ro‘und coedpnoio @l o
cic hew e '; T RN '1I guno by
Article 79, UCM]J, provrdes in part that “[a]n accused may

be found guilty of an offense necessarily included in the

offense charged or of an ‘attémpt to commit eithér the offense
charged “or an offense necessarily included therein:””166: In

United States v. Baker,67 the COMA  held that an offense is

*necessarily included” in another'68 in two circumstarlces; 't

S EE A Voo N R A ST cand

<" "IFirst, where one offense contains only ele-'

‘ments of, ‘but not all’ the ’elements of the "
other offense; second, Where one offense o
. contains different elements as a matter of
law from the other offense, ‘but these dlffer- ’
ent elements are falrly embraced in the fac-
.tual allegatlons of the otherE offense and,
. established by evidence mtroduced at .oy
‘ trral 69 L

yr

il

N Y

ST r Lo
These two tests remarned a part of mlhtary Jurrsprudence until
the: COMA -reconsidered .their. continued vitality in United
States v. Teters.110 In Teters, the COMA ‘abanddnedi?! the
latter, or “fairly embraced,” test for determining whether two
offenses stand in the relationship of greater and lesser offens-
es.1”2 The Teters decision left two significant questions unan-
swered however: ’the status of the “elements” test announced
in Baker for detérmining the relationship between two ‘offens-
es, and whether an offense undér the general article!? could
ever be a lesser-included offense to-an offense enumerated in
Articles 78 and 80 to 132,174 The COMA addressed both of
. these issues in Foster. """

it

TN T I I N

166 I;JCMJ art..79 (1988) Thé qumed prov:sron ls vrrtuu.lly ldentrcal to Federat Rule of Cnmrnal Procedure 3l(c) See Fep.! Rr CRIM. P.3Y(c). 1 #bot ey o7

s B obt s aen o e T

RS s APl vy anidon 230 e s e

‘57 14 M i Hs 36l «©. M A °1983); Baker has bcen abrogﬂted by the combrned effeets of the COMA's decisrons in Fo.tter and ‘Umted States v. Teters, 37 M.J 370

(C:M.A.1993), cert. denied, 114'S: C1. 919 (1994). - ::

168 Assumrng. that is, that both offenses arise out of the same transacnon
Gl [RGB TP A I TSR ST R TN A U5 HR LA N T

Vel LT S E LI M T /AT

ot a0 b - ST r,» i

SRGTRI BEIEFI RV PR TR BRIV LT 3 Lo IO Fi U U R ST RS T

lt‘?‘»'Baker 14 MLJ. at 368. The former test came to be known as the “tradmonal" or “elements” test, while the latter became known as the “fairly elnbraced" test.*

V0T erers! 3T MY 8t 3700 wminic, ' hupn Al wililnr ot e g o

TR AN ol FLDRDEE G [T K31 DR O S R O FIVAS ,n;my wo bl
R R A AR { UEREESF S FRAT

.

171 One could argue, however, that this abandonment was merely dicta because Teters 5 ulnmate holdmg mvolved multrplrcrty. a related but nonetheless drffercnt

topic than the faw of lesser-included offenses.” ' - G

r ¥

172 Teters, 37 M.J. at 376. In reaching j its conclusion to discard the “fairly embraced" test announced in Baker, the COMA relied on the U.S. Supreme Court’s deci-

slon in Schmuck v. Umted Statds, ’489 U S. 705 (1989) “The Court in Schmuck held that “necessarily includéd,” as USed

e

'73UCMJar} 134 (1988).

o

N N AR T 8

1744 he problém of lesser-rncluded oﬂ'enses unslng under Articte’ l:£4 UCMJ i

in FF.DER.AL RULE or= CRIMINAL PROCEDURE.

B IR ! T .;v.:"'f . sty £l :"'I Looehndy

S that oﬁ'enses ansmg under the general art)cle have an element requrnng proof of a

fact that is not requrred for offenses arising under Articles 78 to 133 (i.e., thaf such conduct was service discrediting or pre_;udrcral to good order and discipline).’
This seemrngly unique element would thereby prevent an offense under the general article from ever being “necessarily jncluded” in an offense arising under anoth-:
er ;lrtlcle t6>f thé UCMJ. See Lieltenant ‘Colonel Gary J. Holland & Major Willis Hunter, Umred States v. Teters: . More Than Meets the Eye?, ARMY,Law., Jan,,
1994, at 16, 20-21.
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Umted States v. Foster: Statement of the Case|75 S or qualitative in nature.!85 If the lesser offense has some, but

I ST 0 not all, of 'the statutory elements of the:charged offense, and:
Techmcal Sergeant (TSgt) Foster was charged mter alza, does not have any eléments not included: inithe charged
~ with forcible sodomy on Airman (AMN) KLT.!%6 At trial, the offense, then the lesser offense is a “quantitative subset” of
‘ members instead found the accused guilty, by exceptions and the charged offense. and is necessarily: included therein.!86
substitutions, of mdecently assaulting AMN KLT in violation Alternatively, if each element of the lesser offense “is ratio-
of Article 134, UCMJ.!77 On appeal, the AFCMR found that nally derivative of one or more of the elements of the other
the specrﬁcanon allegmg forc1b1e sodomy falled to place the offense,” then:the elements of the lesser-offense are a “qualita-
accused “on notlce of the essentral element of the lesser, tivesubset of the elements of the charged offense.!187 -

offense of 1ndecenl assault that the victim is not the spouse of : g :

the appellant 178 “The AFCMR found, however. that the spec- T he: OOMA also addressed the second issue left unresolved
ification in quesnon appnsed the accused of the lesser offense in Teters when, in Foster, it held “that-an offense arising
of indécent acts with another, and afﬁrmed TSgt Foster s con-‘ under the general article may, depending upon the facts of the*
VlCthl‘l for that lesser offense 179 L o case, stand either as a greater ior lesser offense of an offense’
¢ ChRe o arising under an enumerated article.”188 The COMA reasoned-

"The COMA granted feview of the 1ssuelso as to whether the that alt offenses enumerated in Articles 78 and 80 to 132 are
AFCMR erred by 'treating 1ndecent acts as a'lesser-included inherently either pre;udncnal to good order and discipline or
offense of forcible sodomy:. 181 The COMA found no error service discrediting, and they share this implicit'element with
and affirmed TSgt Foster’s conviction.182 In reaching its con- offenses prescribed by the general article;!89 in the absence of
clusion, the COMA confirmed!83 that an offense is necessarily an inherently unique element, ‘offenses arising undér the gen-
included in another only if the statutory “clements of the less- f eral article are no longer isolated from the'enumerated offens-
er offense are a subset of the elements of the charged es for purposes of the law of lesser offenses. The government
offense.”18¢ An elemental “subset” may be either quantitative need not prove this tacit element in a prosecution of an enu-

1750The facts are relatively unimportant to the ultimate holding of the case. “The COMA described the eveénts giving rise to the case in the following manner. ‘On
the evening of 25 June 1990, Airman (AMN) KLT was asleep on a futon in the dormitory room of Airman Basic (AB) Larson. Airman KLT awoke to find the
undérpants and shorts that she had been wezring when she lay down had been temoved, ‘and her shirt had been pushed up ardund her neck. She observed that Tech-
nical Sergeant (TSgt) Foster was kissing her breasts. When AMN KLT told TSgt Foster to stop, he complied and departed the room. Airman KLT fell back asleep,
only to be awakened a second time to find TSgt Foster had returned. Technical Sergeant Foster had his hands on AMN KLT’s breasts and his head between her

- legs; AMN KLT believed that TSgt Foster was performing oral sex on her. -Airman KLT again told TSgt Foster lo stop, and subsequently climbed into bed with
AB Larson, who apparently remained asleep during these encounters. Airman KLT fell asleep. but was awakened a ﬁnal ume by TSgt Foster reachmg under the
bed sheets to fondle her body. United States v. Foster; 40 M.J. 140, 144-5 (C.M.A. 1994)." = Tt

1764 at 142 - S R e . S SR T B I R &

1771d. In its opinion, the Air Force Court of Military Review (AFCMR) indicated that the members “were not convmced beyond a reasonable doubt that appellant
had ‘physically penetrated the sexual organs of Amn KLT with his mouth.”™ United States v. Fostér, 34 M.J! 1264,°1265 (A.F.C:MR. 1992)/ afd, 40 M.J. 140
(CM.A. 1994). The COMA quotes language, apparently from the record of trial, that indicates the basis for the indecent assault conviction was the accused’s
actions in “taking off [AMN KLT"s] shorts and underwear, pushing up hér T-shirt and touching her breasts, and kissing aroiind her genital area with intent to grati-
fy his sexual desires.” Foster, 40 M J. at 142,

VAL { e 8 e . R T

178 Foster, 34 M.J. at 1267. I i

179/d, The President, under the provisions of Article 36(a), UCMJ, has previously described indecent nssault as'a lesser-incloded offense to formble sodomy. see
MCM, supra note 69, pt. IV, § 51.d.(2)(c) and indecent acts with another as a lesser-included offense to sodomy. ‘4.9 51.4.(3)(a).

180The COMA also granted review of the issu¢ ¢ncerning the military judge’s failute to grant the defense miotion to sever the charges in lhlS case Foster 40 M.J.
at 142 n.2. The severance issue is beyond the scope of this practice note, and will not be discussed here.

MU gt 146, 1 s LI i e

1821d. at 147.

183 Judge Cox, in the opinioii:of the‘court, announced that “[w]é now adopt the [elements] test for determmmg whether an offense is a lesser—mcluded offense.” 1d.
at 142. In Teters, the COMA abandoned the “fairly émbraced” test for detenmmng lesser-included offenses, but failed to resolve the ‘status of the elements test.
United States v. Teters, 37 M.J. 370, 376 (C.M.A. 1993), cert. denied, 114 S. Ct. 919 (1994). While one could have reasonably’ coneluded that the COMA implicit-
ly had adopted the elements test in Terers J udge Cox s clanfylng pronouncemem 1s nonetheless welcome )

Ity i LIV O

IMFa:rer.40MJ.at 142 (quoting’ Schmuck v. Umted States, 489 U.S. 705.715(1939)). A Com el

18504, at 146, " R Tt ‘
186 See id. But cf. MCM, supra note 69, pt. 1V, 9 3.b.(1) (providing that lesser-inclnded offense nrrry incl'ud‘e e{ernenl not i.ncl}lded in ennrgedl ot:fense). .
182 Foster, 40 M ). at 146. \

18844, at 143.

18914
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merated offense, but would -have to do so-when either the. While Fosterclarifies the law of lesser-included offenses, it

charged offense -or.a lesser-included - offense isa v1olauon of creates a number of potential problems of judicial economy
the general amcle19° I T O T R ST IS R E and due process by it$ analysis; the decision may actually gen-
ot ramiha T e meaidn et ST erate ‘more confusion thdn it resolves.‘For eéxample, the sig-’
.. Discussion and Analys:s i @ nificantly’ ambiguous'cdncept-of 4 “Qualltatlve subset” of:

5 ' o e o viesin ot elements may adversely affect Judrclal ‘econiomy at both trial
Foster isa s1gmflcant decnsxon in a numbernof, respects ~ and appellate levels. The COMA apparently‘“ derives this’
Foster markedly simplifies the law of lesser-included offenses construct from the Manual’s tllScussmn of lesser-lncluded

in military jurisprudence:,. Practitioners now. need-only consulti’
the statutory elements of two offenses to determine whether

they stand. as greater and lesser-included offenses ta.one

another; if the elements of the lesser offense areia subset.of:
the charged offense, then an accused may not properly.be con-;
victed of both offenses.!9! .Furthermore, the use of statutory .
elements to identify lesser-ingluded offenses introduces a cer-

offenses The Manual prowdes, m relevant part that an’
offense 1s a lesser-mcluded offense ofa charged offense when
all the elements of the lesser offense are included m the
gre er‘offense ‘and elther the common elements are ldentlcal
or one or more of the elements, 1ncludmg the mental element
are legally less serious.!95 The COMA expands this relatlvely

tain intellectual {‘economy. of scale” for trial practitioners,. straightforward model and concludes that an offense is neces-
because a simjlar methodology is: already used to, determine sarily included in another whenever “each element of the sup;
whether offepses are separate for multiplicity purposes. 192 ppsed ‘lesser offense is rauonally denvatwe Of one or more,
Finally,,an objective elements test will be easier to,apply in a of the elements of the other. offense,”1% "['he use of such an
consistent manner. than the so-called ‘‘pleadings and pmof ambiguous standard substantially negates the clarity provided .

standard announced in United States v. Baker.1% . ... by the “quantitative subset” test, and will likely result in much
SIS L b T0S TR TR

b T I VR T D PR U | UL TR SRS A O

o oge e LU iy e

' y : TR

1901d, i i C e e

19 See id. at 14344, Thlsanalysnsassumesthatthetwooffensesansemnsmglecnmmaltransactlon SO e ‘): T TRt R R
I' [ ] lz*

'”See Umted States v Teters. 37 M.L 370 (CVM’ A. 1?93), cerr dqrued ‘114 S Ct 919 (1994) Thrs comprehenswe rnethodology could now be descnbed as fol-
IOWQ . RIS PRNTIPRE: 'l‘. R PR TN LR L e ¢ R IR N
[ TR TN B COTTI B PR R

l lslherensmglecnnunaltransacuon” R Ir;‘ i R Y

5 ‘. » ; ) - £ e l“v’,;l
AIf not offenses ansmg in separate trarrllsactlons generally may be separately charged and pumshed . .

Al e b VD

B. If there is a single criminal transaction, then offenses arising therefrom may be separately charged and punished only if they are separate - ; . 130
offenses.

s S D i itk Ll AT
Lo , 1 ll Are the offenses in the smgle cnmmal transactlon separate?" Lt . -y iy Tt
ol : K TR SRR R S CON NN Y i DU IR i i ey
i A Offenses areseparate if the legislature mtended to tmpose cumulatxve punishments, ... . . S ‘I‘,l ER L i

. T Y ; nto :
B. The legislative intent to impose camulative punishments must be “clearly expressed” in the statute, leglslatwe history, or other recogmzed
guidelines for discerning legislative intent. L b !
,.C. If such intent js not "clearly expressed,” then it may be implied if the statutory glements of the rnultlple offenses | reveal that each offense: . PO

requlresproofofafactthattheotherdoesnot e e L e et s e e e ere et L

KRB

. JIL _If the offenses are not separate, you must then determine if they are greatcr and lesser-included offenses of one another, or are rnerely-» £V
multlplrcnous e . e e e
A. Look agam at the statutory elements of the offenses; if the elements of one are either a quantitative or qualitative subset of the other, then ;;: { ;.- .\ i
they stand in the relation of greater and lesser-included offenses. Both offenses should not be charged unless the lesser offense arises under

X

Article 134, UCM). , RULNTRREEY
B. If the offenses are not included in one another, then they. are simply multiplicious. Multiplicious offenses may not be separately charged . = .. :.it4!
unless required by the exigencies of proof. Even if ‘separately charged an accused gy onIy be properly conyncted of, and sentenced for, one. .ttty
offensefromthosedcemedmuluphcmusforfmdmgs PR T e M e A DT e

viochal e L

1V. The military judge should give appropriate mslructlons to panel members to ensure that an accused is not convncted of offenses that are
greater and lesser-included offenses or multiplicious for findings. - - -, . - pens o gyl O Loty

v Multiplicity for sentencing is unaffected by the court’s decision in Foster, and awaits the court’s scrutiny and repair in some later opin- -, . ' 7
ion.
19314 M2, 361 (€ NEAT 1983); 5o Schmack v/ United Siates, 489 U.5. 708 (1ggy, 117 H i VB R
194 The COMA cites no authority in support of its “rationally derived” analysis. See Foster, 40 M.J. at 146.
195MCM, supra note 69, pt. IV, 1 3.b.(1).

196 Foster, 40 M.). at 146.
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time and effort spent litigating just which offenses are “ratio-
nally derived,” “qualitative subsets” of charged offenses.!97

Foster also implicates due process concerns with its gu:d-
ance that prosecutors plead lesser-included offenses arising
under Article 134, UCMI, separately from, and in addition to,:
the greater offense.!98 Such “prolix: pleading”!% iis.unneces-
sary and may unduly prejudiceé the accused. It is unnecessary
because the COMA’s decision in Foster already places an
accused on notice that he or she may be convicted of an
uncharged Amcle 134 offense whose ‘elements are either a-
quantitative or qualitative subset of ‘the elements of the’
charged offense.200 It can be unduly prejudrcral to an accused'
because the proliferation of charged offenses arising from a-
single criminal transaction may “‘create the impression ‘that the
accused is a bad character and therefore- lead the court-martial
to resolve agamst him doubt created by the evrdence."zm
thereby mfrmgmg on an accused’s nght to a fair'trial and to
prepare a defense.202 As such, Foster tontinues the erosion of
an accused’s protection against unreasonable multiplication of
charges begun in Teters, and does 50 in a manner that is likely
to cause ‘much litigation concemmg ns meamng and apphca-,
non

. .
T § .

Pract:ce T:ps’ for Counsel

R N

“Foster contains a number of-potential pitfalls for the
unwary-practitioner. Counsel should bé aware that the
descrlptlons of lesser-mc]uded offenses contamed in the Man-

eeeee

exhaustive of'even accurate ‘after Foster. "Trial counSel _must

remember to plead‘lesser-included offenses arising under the

general article separately from the greater; charged offense,

and to prove beyofid a reasonablé doubt that the conduct in

question was either service'discrediting or prejudicial to good:

order and discipline.203 Conversely, defense counsel must
ensure that they request the military judge to instruct the panel
members as to'why the ‘Article 134 offense is included on the
charge sheet and that the accused could not be convicted of
both the greater and lesser-included offenses.20¢ Military

judges and defense counsel must heed Judge Cox’s admoni-:'

tion to “exercise sound judgment to ensure that imaginative

prosecutors do not needlessly ‘pile oh® charges against a mili-:
tary accused.”205 :Similarly, all participants in the court-mar--
tial process should bé mindful that *[a) fair résult remains not-
only the objective, but mdeed the Jusuﬁcanon of the mllltary'

justice system "206
Concluszon

Umted States v. F oster slgmﬁcant]y Tevises the law of less-
er-included -offenses undér the UCMYJ.. The COMA has
expressly adopted an “elements only” test for identifying less-
er-included offenses, ‘and held that offenses arising under the
general article may “stand either as a greater or lesser offense
of an 'offense arising under an enumerated article.”20?: While
the decision somewhat clarifies the Taw in this area, the
COMA'’s holding and rationale 1mpl1cate mgmﬁcant concerns
of _|udlc1al economy and due process.208 Practitioners should
be alert to the need for further litigation to-define the Timits of

the “rationally derived” standard for describing’ qualitative -

BOYE TSI : ST

197 The Supreme Court case on .which the COMA reliés: for authority to adopt an “elements” test for determining. Iesser-mcluded offenses makes no mention of ;

“qualitative subsets” of elements. See Schmuck v, United States, 489 U.S. 705 (1989). In that case, the Supreme Court seemed to require identical elements within
subsets rather than rational derivation. See id. at 721-22. The Court reasoned that the “elements” test was “certain and predictable in its application . . . [and] pro-
motes judicial economy by providing a clearer rule of decision.” /d. at 720-21.! The same cannot be said for the “rationally derived” system of “quahtatwe subsefs”
of elements announced in Foster. :As Senior Judge Snyder of the AFCMR recently wrote, “I harbor misgivings as to where ‘rationally derived” might take us? Will
it be to a4 new runway wrth llghts fo. be lnsml]ed lnter or wﬂl itbe 10 the Baker runway reactivated?”, United States v. Weymouth, 40 M. J. 798, 805 (AF. CMR,
1994) (concumng) - o

'93Fosrer, 40M.J. at l43 . SR e i S
'991 CHARLES A. WRIGHT ﬁ-:DERAL PRACI'ICF. AND PROCEDURF. CRIM!NAL 2D § 142, at 475 (1982)
200Cf. MCM, supra note 69 q3. b (l) (explaining Amcle 79, UCMJ as a function of notice to uecused)

201 Umted States v. Baker, 14 MJ. 361, 365 (C.M.A. 1983)

mzId. at 364 n.l. Judge Cox, wnung for l.he coun. expresses concem that 1f offenses ansmg under lhe general am::le are not able to be consndered as lesser-mcludf

ed offenses, then “servicemembers would be denied the opportunity for instructions on lesser-included offenses in appropriate cases.” Faster, 40 M.J, at 143, This..
concem is somewhat misplaced in that the practice of allowing an accused to be convicted of uncharged, lesser-included offenses “developed as an aid to the prose- .

cution in cases in which the proof failed to establish some element of the crime charged.” Schmuck v. United States, 489 U.S. 705, 717 n.9 (1989) (quoting Beck v.

Alabama, 447 U.S. 625, 633 (1980)). It is undeniable that the avmlablhty of lesser-included offense instructions can benefit the defense in certain circumstances; :

absent empirical evidence to the contrary, however, Article 79 is equally likely, from a statistical standpoint, to benefit the prosecution in any given case. Cf. 3

WRIGHT, supra note 199, § 515, at 20 n.3 (“[T}he lesser offense rule has both advantages and dangers to each side in a criminal case.”) (citations ommed) RS

203 Foster, 40 MLJ. at 143, Conversely, trial counsel need not separately plead lesser-included offenses arising under enumerated articles, nor prove beyond a rea-

sonable doubt that such conduct is service discrediting or prejudicial to good order and discipline. Id.

W4 See id. - .
205/d, at 144 n.4.

206 1,

Wi aas. e S A
208 See supra notes 194-202 and accompanymg ext. B R ‘ ‘ ' SRR s
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subsets of elements, and:continue {0 guardiagainst unreason-, why not just-go ahead,pnd get it out-of the way,’?!}, ;No one;
able multiplication of charges against an: pccused In any. had ever volunteered a: _sectyr‘oq_fol aJprr_nalysrsnrnspectlion;
event, Foster;is not Jikely toibe the last: word finthe law, of before.

lesser-included offenses ZQ‘%,‘vMajorBarm - ST Shim i ancs 22oaoi sl ot Jrpni el vy
Comegess ok e e s 00 b Bopee 1wl :JrAs'a.result-of thls couversatroh,lthe accusedand the rest.of.
it Subordlnate’s Knowledge Does Not Iurn ITATEE the S-1 settion underwent & urinalysis nspection the mext.day.
2k Inspectnon into Subterfuge for Criminal Search.i: . . The accused’s urine tested: positive for marijuana metabolites:
T B Ly e o Lo s sl WD s e o and the accused was subsequently ‘convicted of druguse:;; 15«
. In United States v.. Taylor.%lﬂ the COMA clarified the rules R FE R PIET PR TEN T UE SAVLPRESR AN P Y I T s
that apply ‘to military inspections. .. Taylor, the COMA| v Under Mrhtary Rule of Evidence i(MRE) 313, 212 ewdence
upheld ‘a urinalysis inspection even:though a subordinate of: obtained from an inspection'is admissible, despite: Lhe absence)
the commander who ordered the inspection suspected the, of a search authorization or warrant based on probable cause.,
accused of drug use-and volunteered the accused’s section for,. Under MRE 313(b),3 L.‘hﬁ jprimary purpose of. an;inspection,
the inspection..The. COMA found that, because the, ,subordi-; must be administrative. ,The primary: purpose must be {o;
nate-did not communicate his;suspicionsto the commander, . determine, security, military. fitness, or:good order and disci-,
the inspection was not a subterfuge for an illegal. criminal pline of a.unit,. orgaquatrgn, mstallatlon yessel mrcreft”gr
search. ‘ vehlcle However, if the primary purpose is o obta{n P}'{ Sy
iyt ke dence oﬁ,a grime for use ata court—mamal the g amrpat,l,on s,

In Taylor, the accused, Staff Sergeant (S8SG) Keith Taylor, consrdered 2 crrmlnal search rather than a prqper 1nspectron
was a member of the-S-1 section of the 5th Marine Regiment under MRE 313 214,
at-Camp ‘Pendelton, California;; On December 8, 11989, SGT.

T RN S F (OO BT IR I SN LT

Ramon, the Substance Abuse Control Officer of | the accused’s . EUnder MRE 313(b) certarn exammatrons ar'e pres&med %’
regiment, received an. anonymous telephone. message that- be subterfuges for criminal searches rather than proper 1nspec-
someone-in ‘the S-1_section was usipg-drugs.. Subsequently, 2. tions. Under this subterfuge ;rule, the: govemment must'
former member of the S-1..section ‘poldA,S;GT;Bamon, that,the . prove, by clear and convincing “evidence, that the primary pur-
accused was a drug user. . - iy o e n el s pose of an vmspect]on as, aldrmmstranve if one of its purposes
g A i g L e L e e TR0 was to locate weapons: pr, gontraband, and (1), jit: was directed,

On December 9, 1989, ;he accuscd’s company commander,, 1mmedrggely following the report of a specific. pffense, and. not-
Captain (Capt.) Lindsay, decided to grder 3 random urmalysr.s { previously .scheduled, .or (2) specific jndividuals were target-,
the ;following week. . Captain Lindsay was, unaware of the, ed, or (3) persons were, subjected to substantially.different.
anonymous tip and report concerning the accused’s drug use. intrusions.215
Captain Lindsay had only a limited number of vials and had
not yet dec1ded how to sblecr the sectlbn"to be tested ‘ < v Judge Crawford; writifig' thie-majority -opinionin Taylor,
U B, detcrmrqed that’ tlle urmal)yms Inspectlon of the Aaccused's § sec-

“On December ll 1989 Sergeant Ramon told tl-le ofﬁcer in... - tion was not a subterfuge for.a cnmmal(search Judge Craw-';
charge of the S 1 section, Capt. Jackson, about the anonymous - - -iiford'stated that the court's: pnncrpal‘» focus was on the
call and réport.  Captain Jackson called’ Cdpt! Lindsay and " ‘commander, Capt. Lindsay. AliHdugh th€’ anohymous tip  and |

asked if he planned on conducting a urinalysis test. When report concerning the accused’s drug use may have been a
Capt. Lindsay stated that he was going to conduct a random “report of a specific offense,” Judge Crawford held that: this’
test that week, Capt. Jackson volunteered the S-1 secnon . .., did not trigger the subterfuge rule because this information,
Captain Lindsay responded “Fine, that fits rrghl along. and was not passed on to [he commander Capt L]ndsay 216

i one e Go DA T Lbalv oo LN A B [ AR

EEX XN SRS TR RN E OO R RO R I RIS SR
2“9Aﬁcr Foster, for example. whether an offense arising under the general article could ever be a lesser-included offense to conduct unbecoming an officer in viola-
non of Artxcle 133, UCMLI, is unclear: - $trict applidation of the “elements” test woild 'seem fo indicate that such’ a‘relationship Is not 'possrble because eécl\ offense”
has 'an élement’ tllat the' other does not, whéreas. application. of the ratronally dérived” test mlght lead lo an Jppt)snte donclusion:’ A% certam commentators have
noted "‘[u]ncenmnty nbounds in the law " Holland &Hunter, supra‘noté 174 a! 20 W ‘ HELOY

R N B e '
ChG R O B

direc ot b oy e ",.xr B

2|°No 930595(CMA 3osep( 1994)‘_' \]r?’-‘ e R ",'f-!“'\'l\ [ AR A
Sefe BUL HISERTI L I [ I S IPE L I NI vt el o s e B e e

le[d_ atshpOp. TR A R I E o N /558 LR eV S TR A TR R S L ‘ T i EREIRY

2RENMCM, 'sipra note 69, MIL R, Evip, 313, - b ni o ‘ D TR R Rt ‘ ¢1) ERE I

2314, MuL. R. EvID. 313(b).
24yg.

254,

216United States v. Taylor, No. 93-0595, slip op. at 11 (C.M.A. 30 Sept. 1994). Judge Crawford also noted, in dicta, that the Supreme Court never has exprmsly
npphed the bill of rights to the military. She pointed out that the Fourth Amendment may not apply to the military at all. Id. slip op. at 8. For an excellent discus- *

sion of this issue, see FREDRIC I. LEDERER & FREDERIC L. BORCH, DOES THE FOURTH AMENDMENT APPLY TO THE ARMED Fonc:-:s" I WM. & MARY BlLL OF RlGHTS '
219 (Summer 1994).
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Judges Cox and Gierke concurred wrth Judge Crawford ]

Opxmon2l7 T T

: Ghief Judge Sullivan and Judge Wiss dissented. *Chief
Judge Sullivan argued that no legal or factual basis for ‘the
majority’s decision existed.2!8 Judge Wiss argued that the
evidence in the record indicated that Capt. Lindsay was taint-
ed by the anonymous tip and report of drug use. Judge Wiss
pointed out that Capt. Lindsay asked SGT Ramon if there was
“anything special going on” in the S-1 section, and thdt SGT
Ramon responded, “I don’t think I'm at liberty of -diScussing
this ‘with' you at this particular time, sir.”219 Judge Wiss
viewed Capt. Lindsay’s far]ure to mvestlgate further as-a
“wmk and a nod . ﬁ < crh

]

i Judge WISS also: dlsagreed wrth the ma_|or1ty s effort to
burld a “Chinese wall” around the commander, insulating him
from information held by his subordinates. 'Judge Wiss- point-
ed out that the purpose of MRE 313 is undermined when a
subordinate, who has knowledge of a report of a:specific
offense, withholds that knowledge from the commander:and
then afflrmatively influences the commander’s decrsron
whether to 1nspect and who to mspect 20 o

Taylor «reduces the'protection that the Fourth Amendment
and MRE provide ‘military accused in‘the area of inspections.
Under Taylor, the subterfuge rule of MRE 313(b) generally
will not be triggered by the report of a specific offense unless
the commander is aware of the report.22! This makes it harder
to trigger the tule and more difficult for an accused to chal-
lenge an inspection.

s

' Taylor was designed to prevent soldiers from challenging
proper inspections simply becaiise some of the commander’s
subordinates have knowledge of criminal activity. However,
Taylor’s focus on the commander may allow subordinates to
manipulate inspections by volunteering a section of the unit
containing soldiers that they suspect of an offense.222 In such
cases, 'the government probably can avoid triggering the sub-
terfuge tule as long as subordinates d6 not pass on: thelr
knowledge to the commander S ' :
Practluoners should not read Taylor toolbroadly It will not
allow the :government to avoid the subterfuge rule when sub-
ordinates attually select individuals for inspections. In United
States v. Campbell,?23 a case decided by the COMA on the
same day as Taylor, the COMA held thatithe subterfuge rule
was triggered when a unit first sergeant selected individuals to
be tested. :The first sergeant heard rumors of drug use in his
unit, prepared a list of suspects to be tested, including the
accused, and passed the list on to ‘the unit commander, who
ordered a urinalysis inspection of the individuals on the list.
Chief Judge Sullivan, writing the majority opinion in Camp-
bell, held that the inspection was an 1mproper subterfuge for a
cnmmal search'~’24’ ST :

* Taylor also will not allow the government to avoid the sub-
terfuge rule when subordinates pass their knowledge of crimi-
nal activity on to ‘the commander. In his concurring opinion
in Campbell, Judge Gierke observed that the inspection in that
case was an improper subterfuge for a criminal search because
the. first sergeant passed his information on to the
commander.225 Judge Gierke stated that Taylor was distin-

i

217 Judges Cox and Gierke also concurred with Judge Crawford’s opinion in United States v. Lopez. 35.M.1. 35 (CM.A. 1992), where she first indicated that the
Supreme Court has never expressly applied the Bill of Rights to the military. Judge Cox has a unique view pf 1 the [Fourth Amendment’s applicability to the military,
Although he believes that the Fourth Amendment upphes to the military, he believes that it "only protects mrhmry members agamst unreasonable searches within
the context of nuhtnry society.. /d. at 45 (Cox, J., concumng with modest reseryations) (emphasis added). r .

218Chief Judge Sulhvan also mjected Judge Crawford s dlcta concemmg ‘the’ possrble mapphcablhty of the Founh Amendment to the military by pointing out that
in Weiss v. United States, 114 S. Ct. 752 (1994) and Middendorf v. Henry, 425 U.S. 25 (1976), the Supreme Court applied constitutional protections to military
accused. Chief Judge Sullivan also noted that in Davis v. United States, 114 S. Ct. 2350, 2354 (1994), the Supreme Court assumed that the Fifth Amendment right
to counsel applied to military accused. United States v. Taylor, No. 93-0595, slip op. 18-19 (C.M.A. 30 Sept. 1994),

219 Taylor, slip op. at 22.

2044 slip op. at 23 Judge WISS nlso dtsagreed wuth Judge Crawford N dxcta on the possrble mapphcabxhty of the Fourth Amendment to the mllrtary He argued
that it disregarded historical precedent and was of only academic interest. Id. slip op. at 24.

221'This is arguably inconsistent with the language of the subterfuge rule. The rule states that it is triggered by the “report of a specific offense in the\umt * not the
report of an offense to the commander. MCM, supra note 69, MiL. R. EviD. 313(b). The other two triggers of the subterfuge rule (targeting or selecting specific
individuals for examination and subjecting individuals to substantially different intrusions) can be activated by actions of the commander’s subordmates Id.

222 Arguably, the rational of Taylor could be extended to allow the government to avoid the subterfuge rule even though subordinates volunteer specrﬁc mdmduals
for inspection. However, such an inspection probably would not be valid, because it would involve the targeting or selection of specific individuals for examina-
tion, a tngger of the subterfuge rule not dlscussed in Taylor Taylor. slip op. at 11; MCM, supra note 69, MiL. R. Evip. 313(b).

23N, 930277 (CM.A. 30 Sept. 1994). o ‘ R

24]d. -Judge Wiss concurred in.the majority opinion, and Judges Gierke and Crawford wirote concurring opinions. Both Judges Gierke and Crawford disagreed
with Chief Judge Sullivan's quotation from United States v. Bickel, 30 M.J. 277, 286 (C.M.A. 1990), which indicated that personnel to be tested must be selected
on the basis of an established policy or guideline for a urinalysis inspection to be valid. Judge Cox dissented.

225 Campbell, slip op. at 28. Judge Gierke noted that the first sergeant informed the commander of everythmg he had done in comprlmg the hst and that the com-
mander was aware of, and participated in, the first sergeant’s activities. Id. L
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guishable because the subordmates!had ‘not provlded any
mformauan to the commander 26,05 vgirin o el v
Foohms U snbolwond Lo et o

Addluonally. Taylor probably. does not allow the. govern—
ment to avoid the subterfuge rule.when commanders are inten-
tionally ignorant pf reports of crime. In her majority opinion
in.Taylor, Judge Crawford pomted out that there was no indi-
cation of a “wink and a;nod’ between Capt. Lindsay, Capt.
Jackson, and SGT Ramon.2?? Affirmative efforts by a com-
mander to get subordinates to volunteer soldiers for inspection
but not pass on reports of crime.on which the yolunteers’
selections are based, .would probably ;be viewed,as & “wink
and a nod” and condemned by COMA 228 Major Masterton. o=
Dangerous Weapons, Unloaded Fnrearms, and e

. '+ the Law of Aggravated Assault:: The ACMR
Hangﬁres in Two Confhctmg Opmlons il
aett e SRR PRI TR
- “Like a. man ta double busmess bound, Istand in pause Sk
_u:i.'r o where I shall f rst begm, And both neglecr N

'» b “Ir,l;r[l Y R T A

In Umted States v. Sullivan, 220 the ACMR held that a
firearm can be a “dangerous weapon” within the meaning of
the UCMJ’s;aggravated -assault-provisions23! even\if the
firearm is nonfunctional ior unloaded 232 ‘Sullivan is a radical
departure, however, from military-precedent and the Manual,
both -of .which had reasoned-that.an unloaded firearm, when
used as such and:not as a bludgeon, :was:not a “dangerous
weapon or a means- or force hkely to produce grievous bod:ly

SRR RPN s 1A

226 J4.

-

harm:"233 ~In-Unifed States v. Rivera,2%n separate ACMR
panel subsequently chose to abide by this long-standing rule
of law and refused to follow the Sullivan decision. This note

will'examing the law of aggravated assauly.in light,of Sullivan

and Rivera, and consider the effects 'that. theucqnflict between
the two degisions has on the military justice practmoner. TSETNT

S I R CE O T § el SIS EE 4% Lol ST R

The Law of Aggranated Assault G he

Fuity a0 Jul. .
conani oo L g

r,Amclem],zS,rUCMJ prov1des in part, lhat “[a]ny person
subject to,this chapter, who'. . . commits an assau]t with a dan:
gerous weapon or other means or force likely:to produce death
or grievous bodily harm . . . is gujlty of aggravated assault,””235
While Article 128 does not define “dangerous weapon,”23¢ the
Manual states that “an unloaded pistol, when presented as a
firearm -and not,a-bludgeon; is' not :a.dangerous weapon or a
meansor force likely:-to produce grievous hodily harm)
whether.or not the assailant knew it was unloaded.”#7 This
focus on the objective capability of the .weapon used in the
assault reflects the traditional position that '‘the gravamen:of
aggravated assault is less preoccupied, than that of simple
assault, with the victim’s reasonable: apprehension of. injury—+
as distinguished fromthe assailant’s. actual-ability to inflict
harm.”238 The COMA has described this standard as one of
“unqualified objectivity, for it entirgly.omits the possible pres-
ence of reasonable; apprehension.’2®® ; Consequently, the his-
torically relevant perspective in the military /for determining
whether -an ‘aggravated -assault had been 'committed was not
that of the victim, but rather that;of the perpetrator.240. . This
objective approach to defining aggrayated ;assault is, however.

ot VA M GO

2914 her mnjonty opinion, Judge Crawford pomted out that here wds fio indication bf g u‘wmk tind a nod" bctween Capt Lmdsay. Capt Jackson and SGT Ramon
Umted Slales v. ’I'aylor No. 930-0595 shp op at11- 12(CMA730 Sept 1994) it : ‘ " )

Setilon et satleet oeh

22“.ludge Crawford's suggestlon that the Fourth Amendment may not npply\to the'military’ trny srgnal an EVen ‘more radicat feductton’in ‘soldier’ protections in the
area of searches and seizures. If the MREs provide the only prolecuons in this area, the Presndent could rewnte these rules to prov1de commanders wnh vastly
increased powers to search and senze See: BORCH & LEDERER supra note 216 at 225 doni Lhot o _ g

) ) : " ' s . T o )

29 WILLIAM SHAKBPEARE HAMLET et 3, sc. 3 (‘ i o
NI ! N

23036 M.J. 574 (A.C.M.R. 1992).

b GoCH e e
231 UCMJ art. 128 (1988). Article 128(b)(1) states, in pemnent part, that "[a]ny person subject to this chapter who . . . commits an assault with a dangerous weapon
or other means or force likely to produce déath or grievous bodily harm . .'is gunlty of aggravated assalilt and shall be pumshed 8sa court-marua’l may dn'ect " ‘*‘ .

FRRTH TRTRIV R e 'na KT EI T

2”Sullzvan. 36 M.J. at 577

O TPt LT R PSSR S R AT ML S e 1Ty ISP TRt R IR Crenstatenns s bl et e
bz o o 01 vonso o

z?"-“See mfra notes 235-41 and accompanymg text! oo O TR
RIS s 10 enan SR LR N NI PRI IS Coie boon noltsaiin st sl e

23440M.| 544 (ACMR 1994) ‘ .
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: i Y I IR N SR .v'r::".‘ aes e bt o el v e
236 The Manual specifies that “{a) weapon is dangerous when used in a manner likely to produce death or gnevous bodlly harm » MCM supra note 69 pt IV ‘l
54c(4)(@){).

237 1d, § 54¢(4)(a)ii). | The quoted language is virtually 1dent|cnl to thal found m prev1ous edmons of the Manual. See, e g MANUAL FOR CoURTs-MARnAL Umted
States, § 207c(1) (rev. ed.1969).  » i il il LR A “ sl e
MR ') ,' 3 4‘ Ny ies v s i"’ii REDY ‘.u%o.ﬂ k. oty o Fo wlan v g
2"“Umted States v. Smnh 4 CM.A. 41,46, 15 C M R 41 46 (1954)
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the -minority view; a slight preponderance of authority now"
recognizes that aggravated assault can be ‘committed with an:
unloaded firearm, even if the weapon “is used:solely as‘a
firearm and not as 'a bludgeon.24! : Sullivan and Rivera reflect
the tension between these two positions, and ‘create uncertain-:
ty as to which camp mlhtary jurisprudence belongs.

AP,

The Case of United States v. Sulllvan

s AT TONER AT PSS i Y

anate (PV2) Paul Sulllvan shared a barracks room'at Fort
Cdfson, Colorado -with Private First Class’ (PFC) Lorenzd.
Private Sullrvan became angered one day because PFC Lorén-
zo, along with another soldief, Specralrst (SPC) Martmez
were brew:ng coffeé ir the room Pi'xvate Sullivan’ expressed
his displeasure by retrlevmg a semi-automatic plstol from his-
wall locker, loading it,’ chambermg a round, and pomtmg the
pnstol at PFC Lorenzo s head from a dlstance of twelve mch- "
es. After RFC Lorenzo dove for cover, PV2 Sullivan then",
pointed the weapon dlrectly at the face of SPC Martinez fromi
a distance of four feet. Private Sulllvan eventually dwerted '
his aim, unloaded and dlsassembled the pistol, and told ,PFC"[,
Lorenzo that he really did. not intend to shoot elther soldrer.?“f
Private First Class Lorenzo nonetheless reported the 1nc1dent .
PV2 Sullivan was apprehended and the pistol was seized from
his room.

At trial, PV2 Sullivan was charged, inter alia, with aggra-
vated assault in violation of Article 128, UCMIJ.243 The gov-
ernment introduced evidence concerning the assault, but failed
to produce any “direct testimony or other evidence ... to
prove that the pistol used in the assault was fully function-
al."24 The accused was convicted and sentenced to “a bad-
conduct discharge, confinement for one year, forfeiture of all
pay and allowances, and reduction to Private E1.”245 On
appeal the ACMR consrdered “whether the govemment must

b f"f,’ ERREE AT

DL B

4

‘\'illé

e

prove beyond'a reasonable doubt that a loaded pistol is fully
functional in order to sustain a conviction for assault with a
dangerous weapon'’246 The ACMR 'held that it did not, con-
cluding instead that an apparently: functional pistol brandished
in a threatening manner is a “dangerous weapon” whéther or-
not it is ‘actually functional or even loaded.247 In reaching this
holding, the ACMR relied almost exclusively on the United
States Supreme Court’s decision in McLaughlm v. Umted
States 248 . ,o’: x R R

In McLaughlin,'the Supreme Court considered whether an
unloaded handgun is a2 “dangerous weapon” within the mean--
ing of the federal bank robbery statute.249 The Court identi-
fied three factors supporting its conclusion'that an unloaded
gun isin fact a “dangerous weapon

“rFirst, a gun is an artlcle that is typlcally and EE
characteristically dangerous; the use for : ! :
- which ‘it is manufactured and sold is a dan-
i gerous one, and the law reasonably may pre-
i . - .sume.that such an-article is always
dangerous even though it may not be armed
at a particular time or place. In addition,.the - ..
."display of a gun instills fear in the average
citizen; as a consequence, it creates an
immediate danger-that a violent response- -
will ensue. Finally, a gun can cause harm
when used 4s-a bludgeon.250 o

The ACMR expressly adopted the Supreme Court’s rationale,
and in Sullivan concluded that a weapon need not be either -

loaded or functional to be dangerous; the important perspec-.
tive was no longer the objective capability of the object used

~ to commit the assault, but rather the subjective perception:of

the victim as to the capability of the weapon to inflict death or -
grievous bodily harm 25! '

¥ PR 1

21 See Jeffrey F. Ghent, Anuotatron. Fact that Guii was Unlaaded ds Aﬁ“ecllng Cruhinal Respormb:hry 68 A. LR 518 (1989) But cf WAYNE R. LAFAVE &

AUSTIN W. ScoTT, JR., Suasrrmmve CRIMINAL LAW 1 7. 15, at 305°([986) (“[A]n unloaded gun, not used as a bludgeon. ought nor to be eonsrdered a dangerous or

deadly weapon for purposes of aggravated battery.”) (footnote omitted) (emphasis added).

242 United States v. Sullivan, 36 M.J. 575 (A.CMR. 1992).

'

2431d. Private Sullivan also was charged with violation of a lawful general regulation under Article 92, UCMJ.

Laad /8

4544, Hilt

24614, Interestingly, the issue was apparently not raised at trial and the court did not‘addrees the issue of waiver in its opinion.

2714 at 577. e

2“3476 us. 16 (1986)

. . . s )
g R PN IR [N

it

249Id McLaughlm und a compamon robbed a bank m Bnlumore wnth a “dark handgun" that was dlscovered to be unloaded only al’ter they were apprehended Ieav-

ing the bank. ’ -‘ ',.‘

v » . . [IEETIN

25014, at 17-18 (quated in Umted States v, Sullivan, 36 M.1. 574, 577 (A CMR. l992)) The Court |mpllc1tly read 18 U.S.C. § 2113(d) as proscribing the usc of a ..

[

“dangerous weapon” to either (1) assault, or (2) jeopardize the life of another. One could thereby reason that because an assault with a loaded firearm necessarily
jeopardizes the life of the victim, then the term “dangerous weapon” as used in § 2113(d) either includes unloaded firearms, or is superfluous. See generally Rus-
sell J. Davis, Annotation, What Constitutes “Puts in Jeopardy” Within Enhanced Penalty Provision of Federal Bank Robbery Act (18'US.C. § 2113(d)), 32 ALR.
FeD. 279 (1977). In contrast, Article 128(b)(1), UCM]J, equates “dangerous weapon” with “a means or force likely to produce death or grievous bodily harm.”
(emphasis added). See infra note 258 for an expanded comparison of the two statutes.

251 Sultivan, 36 M.J. at 577.

© o
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S

1l :A Response to Sullivan: United States viRivera< /0

S Db Vi 10) noedote e s o wbie m e refused to disregard ‘this precedent; as Sullivan had done, in:
-rSpecialist Edwin Rwera was canvicted, pursuant to hlS. favor of civilian case law:interpreting: a federal penal statute -
pleas, of :escape from custody, assault consummated by-a bay-. with)asubstantially different history, purpose and language
tery, and aggravated assault.252 During the providence inquiry:; thah the mthtary aggrayated assault statute 258, » 4
and in;a stipulation of fact, Rivera admitted that,"}e,painted. el Lan AT L e
an_unloaded pistol at two pther soldiers,wwausing them .to; Observatzons and Crmque
scramble in the belief that their lives were in.danger,”?53. The: povilln e anle ! Ty
military judge informed the accused that an unloaded pistol: The ACMR’s decnslon in Sulhvan is somewhat perplexing.
was a “dangerous weapon” within the meaning of Article 128, As a threshold matter, the. ACMR’s holdingis unnecessarily
UCMI, when used as a firearm.and, not ;as a bludgeon, but broad. The ACMR began its ppinion by stating that they would ,
aocepted Rivera’s plea to.the aggravated assault after ascer- only. ;:onstder whether. a loaded. plStOl must be. fully functional -
taining that the accused would have pleaded guilty “even lf to. be qonsldpred asa’ dangerous weapon.’| "259 Sullivan’s ulti-
the. assault were treated at law as merely a snmple assault "4 mate ho dtpg, hpwever. answers a far broader questlon in that ll
an ST e further Aeﬁnes a "dangerous weapan™ as any, agparently func-
On appeal, Rivera alleged that hlS p]ea was |mprov1dent t10mng weapon | brandtshed ina threatemqg manner (regardless
because “an untoaded weapon is not f{dangerous’ asithat term of whether Juis actually functwnal or.even loaded) 260 .The
is used in:Article 128(b)(1), UCMYJ, ‘contrary to Sullivan.2s5 breadth of the ACMR s holdmg is surprtsrng m ﬁlght of
The reviewing panél of ACMR: agreed:that Rivera’s plea to Sulizvan Under the instant facts the ‘accused had mserted a
aggravated mssault was improvident,'and affirmed only so ]oaded agazme into the ptstol and subsequentiy chambered a’
much of the finding of guilty as found that Rivera committed rOUnd all within the full v1ew of his two vncttms 361" Conse-" ‘
a simple a$sdult.256. Rivera reasoned that both federal and mil- quently an)} discussion by the ACMR concemmg tHe brandish-
itary precedent concerning aggravatediassault required that a ing of unloaaed weapons was beyond the scopé of the facts
firearm be 1oaded ot used as 4 bludgeon to be considered a before the ACMR and should have been rnere dlcta'262 v
RTINS S LSRR 11625 IRV 55 N O P S L RS A A
U ) IR T RN E ST LEAH 1 i
[ L e v crhe s sena
252 United States v. Rwera, 40 M.J2544, 545 (A.C,ML.R.;1994), - SLonTe by § TN el SV i 1
2314, —‘v‘().,: c;rl’ii S , ST I )i!;u;_ta JREST. —
it 2Tl cnaacpid s b j"!'v T T P 2 P A Ll M s e v e Lt Soadon e
B4, at 546 5 B o TSNl RIS TR T O} TS TET SO R e IR i
Ziifd,hﬁéiﬁ,’*”""“ s ST Y ¥ b | “faanmet o o RS (H TR FR TSR
Lo o s vl o e o sbnd B o e e e D odi
23674t 550, .. R TN ST EH TR TR R TEIR Sk ool ot I
RS ) RSN PYE SO ) oy UL T an ol o
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“dangerous: weapon” asia:matter of law.257 . The ACMR

ST M e e e U e T e s

2584, at 548-49. One could argue that Sullivan’s most egregious omission is its failure to address the drfferences in the language of the federal bank robbery statute

and Article 128(b)(1), UCMJ The mthtary aggravated assault statute is violated when one assaults another with a “dangerous weapon or other means or force like-

y harm.” UCM] grt. lZS(b)(]) The wordi ‘ng of the prowston of the federal bank robbery statute relied on in McLaughtm and.c
""" an mdmdu eommlttmg a bank robbery or certain mendentnl crimes “assaults , ., ;

or puts in ]eopardy the hfe of any person by the use of a dangerous weapon or devlce e A8 U SC §.2113(d) (1988). -The dlfferences could be lllustmted as fol- ‘

lows:

(ORI T [
UCMJ art. 128(b)(1) 18 (}.S.C. §2113(d)

Loy Brsr s fabwreh ot e o e 0 L
: Assaults or Puts Life

r i PRI yeop preed . i o . LT AN
RE AN R [N RS N I A ) AN S R

Action Assault
in Jeopardy
Object Victim of Assault Any Person
Means b1 .+ JDangerous Weaponor. .4, ... (i, 1 Dangerous Weapon,, .. ..0. o |
" “Other Means or Force or Device )
Likely to Produce Death R

or Grievous Bodily Harm
o (SR EANE Y]
In sum, the language of 18 U.S.C. § 2113(d) protects a broader class of persons from a broader range of conduct than does Article 128(b)(1); therefore itis reasoh-
able that the Supreme Court should adopt a more expapsive definition of a fdangerous weapon”;under the bank robbery statute than for an aggravated assault: Sul-
livari did not elaborate, however, on why it believed that McLaughlin, involving the statutory construction of the terms of the Federal Bank Robbery Act, was
binding on the military judiciary in its interpretation of a distinct statutory scheme, the UCMJ See United States v. Sullivan, 36 M.J. 574, 577 (ACM.R. l992)
i TR Gl BT DD W .

vl f.'[e__\,vi‘:,_é

G Geninid o
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259Suuwan 36MJ at 575

3
et

261 Id at’s7s.

262 United States v. Rivera, 40 ML.J. 544, 548 (A.C.M.R. 1994). R R LT AT
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.:Nevertheless; the ACMR ook an aggressive stance:con-

cerning the President’s powerto define ‘what constitutes :a
“dangerous weapon.” {The'!ACMR declared that provisions of
the-Manual and the Benchbaok that. purported to exclude
unloaded: firearms from the definition.of ;“dangerous
weapons’ were “na:longer valid."263- The ACMR ‘emphasized
that the President’s power to promulgate rules -of procedure
and eytdence under Article 36, UCM]J, does not include the
power to create or define elements of an offense, }64 The
ACMR concluded that while the President can summarize the
elements of a particular offense that have been previously
identified by case law, the courts have the responsibility to
interpret and apply the provnsxons of any statute.265 -

A4 n';z«:r Lty

The ACMR s assertive posture on thts particular issue is
drff‘ cult. to understand in light of the COMA's reasonmg in
Umted States v. Smtth 266 In Smtth the COMA stated that
[w]e are quite uudlsturbed by the statement . that ‘an
unloaded pistol, when presented asa ﬁreann . is not a dan-'
gerous weapon, means, or force. 1267 The COMA reasoned
that an unloaded fit reann was not “likely to produce death or;
gnevous bodily harm” because under no conceivable crrcum-ﬁ
stances is it capable of i m_,ury 268 Although Courts of Mili-
tary Review’ generally are not free to’ ignore COMA‘
precedent 269°in Sullwan. ihe ACMR dld not even address the_

COMA's unamblguous reasonmg m szth 270

T - — PP SRS P sy
IR BRTIAN R ST A TR [

.v'Rivera ‘and.Sullivan do agree on:one point; both cases
focused only on the jprerequisites that qualify a:pisto] :as‘a
*dangerous weapon,” and not the sentence enhancement pro-
visions of an assault “when committed with a loaded
firearm.”271 Because the sentence enhancement provisions in
the Manual are not elements of the substantive offense,272 the
President’s power to establish maximum limits to the punish-
ment that‘a court-martial may direct2?3 for 'the offense -of
aggravated assault are unaffected by the ACMR's dec1s1on in
Sullivan, 51t L e Loy FITHESE EIEtE

TR

i 5

¢ : PR

i Pracnce Pomters for Counsel! g

v, Lty e e (RS}

: The ACMR's contradictory opinions in .S'ullwan and Rivera
contain a number of lessons for coursel." First, trial counsel
should proceed cauttously in'this ‘area} ‘while an individual
arguably may commit an aggravated dssault under Article
128(b), UCMYJ, merely by brandishing‘an apparently function-
al weapon in a threatening manner,274-the weight of better
precedent and legal reasoningiis to 'the contrary:2’S Trial
counsel who nonetheless chooseto proceed in the face of
Rivera can take advantage that an “apparently functional
weapon” conceivably could include a plastic or wooden repli-
ca of an actual weapon that an observer reasonably could con-
clude was a functional'weapon. In cases ‘involving so-called
“counterfeit” weapons, the decision to proceed under the

D TE AT AU R O B S P SR L L AN BN A

263 Sultivan, 36 M.J. at 577 n.3 (“In actordance with our holding today, the last sentence in paragraph SAc(4)(a)(ii) of the Manual ahd Note 6 of paragraph 3-109 of
the Benchbook are no longer valid.””). The Manrual provides in relevant part, that “an unloaded pistol, when presented as a firearm and not as a bludgeon, is nota
dangerous weapon or a means or force likely to produce grievous bodily harm, whether or not the assailant knew it was unloaded MCM supra note 69 pt. IV. §

54c(4)(a)(u) The Bem:hbook s provrstons an;: vmually |dent1cal See BENCHBOOK supra note 69, ‘l 3 l09 né"

264 Sullivan, 36 M.J. at 577 n.3 (citation omitted).

R ITR

EV L . l
(SN ‘ . .

T I N T S e R 4 ; . : e
265 See id-“Nevertheless, the courts have the responsibility to follow precedent interpreting the statute under consideration, 4 fule of judicial interpretation that Sutli-
van somewhat overlooks. See United States v. Foster, 40 M.]. 544, 549 (A.C.M.R. 1994) (citing Halvering v. Hallock, 309 U.S.:106 (1940)); see also infra notes
266-70 and accompanying text. . The Sullivan panel gave seemingly slight regard to a rule of statutory construction, as well: namely, the rule of lenity, The rule
provides that where the legislative intent is not clear as to the meaning and effect of a statutory term and “reasonable minds might differ as to its intention, the court
will adopt the less harsh meaning.” BLACK’S Law DICTIONARY 1196 (5th ed. 1979); see also United States v. White, 39 M.J. 796, 802 (N.M.C.M.R. 1994). The
proper application of the rule of lenity to Article 128, UCMI, i»vould seem to support the objective ttssessment preferred by Rivera. of whether an unloaded firearm’

could ever be a “dangerous weapon” as described by the statute., - .. [

2664 CMiA. 41, I5CMR! 41 (1954).°

267/4. at 47, 15 C.M.R. at 47 (quoting MANUAL FOR COURTS-MARTIAL, United States, § 207a (1951)). e e e e

268/d. at 47, 15 C.M.R. at 47.

269 United States v, Jones, 23 M.J. 301; 302 (C.M.A_ 1987); United States v. Rivera, 40 M.J. 544,549 (A.C.M.R,:1984), .- = » PR A

210]nterestingly, the ACMR instead relied on the Supteme Court’s interpretation of “dangerous weapon” in the federal aggravated bank robbery statute rather than
judicial interpretation of the term as contained in the federal aggravated assault statute, 18 U.S.C. § 113(c) (1988). In United States v. Schoenborn, 4 F.3d 1424
(7th Cir. 1993), the Court of Appeals for the Seventh Circuit reasoned that it is the actual capability of an object and the: manner in which it'is used that determine
whether it is a “dangerous weapon™ for the purposes of the federal aggravated assault statute. “Jd, at 1432 (fuoting United States'v. Guilbert, 692 F.2d ‘1340 (I lth
Cir. 1982). cert. denied, 460 U.S. 1016 (1983)). So while the Supreme Court may have shifted to a subjective assessment of what constitutes a “dangerous
weapon” for the aggravated bank robbery statute, the circuit courts of appeal still are relying on an ob_|ect1ve standard when proceeding under the federal aggravated

assault statute.
e e b Lo ;1

E2) Umled States v, Sulllva.n 36 M J 574 577 n.2. (A C.MR. I992) The maximum conﬁnement that may be adjudged for agg'mvated assault when committed
“with a loaded firearm” is eight years, while other aggravated assaults are punishable by up to three yéars confinement.  MCM, suprd note 69, app. 12.

2 Sullivan, 36 M.J. at 576 n.1.¢ T R EARIRI] U o IR ST

273 UCMJ art. 56 (1988).

274See Sulltvan 36 M.J. at 577

275United States v. Foster, 40 M.J. 544, 547-49 (A.C.M.R. 1994),
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aggravated assault provision of Article 128(b)(1), UCM]J, -~ Finally,:all counsel :should be /oh notice! that:the appellate

should be made .only after actual physical inspection of .the courts ‘are; going to -attach minimal persudsive. weight to:the
“counterfeit” weapon (o ensure that it looks ‘‘apparently func- various iprovisions-of ‘the Mdnual-and other:administrative
tlonal A S L PR A N R R N (R publications that are: not based ‘onjudicial interpretation or
R PN ATt et DIFLIL caomnad T A application of the relevant $tatutes.280 :Therefore, before you
- Defense;counse] should take advantage of this conflict next argue the plain text of the discussion’in/the Manual on an
between the panels and .vigorously challenge any, prosecution offense at bar, Idok for military appellate deci'sions concerning
for.aggravated assault,involving an unloaded weapon.27 the statutory ‘words or' phrases that support thé posmon pro—
Consider challenging the government’s case: with a motion to mulgated by the Pres1dent 281 oo SYICHETE o

dismiss for failure to state an offense or a motion for a finding i SRl T e L e byian. s TE R
of not guilty; the ACMR's opinion in Rivera contains a wealth ST
of precedent and legal argument in favor of the position that Lo
an unloaded firearm is not a “dangerous weapon” unless it is The ACMR’s conflicting decisions in' Silliviin and Rivera
used as;a bludgeon: You are, of course, ethically permitted to present a major challenge to military justice practitioners; it is,
make s good faith argument for aimodlﬁcauon or re\./crsal of at best, unclear which' perspecttve will ultlmately bé’ adopted
Sullivan in light of the unnecessarily broad scope of its hold- by the Cou tt of Appeals for the Arnéd Fé rces C AAF)t 'Sulh-

77
mgl:n rpfg:rd :ovunl((;a::;ial\;vleago n:sfn ilt;t)l’l(;:radl:g;::et;::‘td van purports to adOpt the'p posmon held by a maJonty of j Jurls-
gultty. gegravate Yy g ¢ ‘ dictions on this issue, but does so by mlspIaced rellance on ‘a

weapon or an. actual jweapon,that is unloaded or nonfunction-
al, keep in mind that the maximum period of confinement for Supreme Court décision 1nterpret1ng a federal penal statute
N o : that IS, “at best. persuasxve authorlty Sulhvan 1s. ina manner

each specification of aggravated assault remains three, and not
pect  BBET ' o of speakmg. right but for the wrong reasons Rtvem repre-

eight, years.278 - ... .y onian
1ght ¥ C B sents the bette posmon in terms of loglc and adherence to

R WA VA LAt Pty BT ':1! ey
_Military judges. confronled with.a srtuatron hke that in Sullt- precedent but nonetheless 1is a rnmornty posmon.‘ Counsel
and military Judges should be aware of the uncertamty as to

van-or Rivera would do well to review the, trial judge s actions, ;
- what is a “dangerous weapon “for the . purposes of the aggra-

to protect the record in Rivera.: In that case: ;
vated assault provisions of the UCMT, and proceed with pru-
[T]he military judge correctly anticipated dence until the CAAF resolves this issue. "Major Barto and
. .1 that the decision in-Sullivan would likely not -, . .., FirstLieutenant Lﬂsatslli.,11,5th Basic;Course‘. PR ma
-+ be'followed ‘on-dppeal and . . obtained the " e } L :‘U‘,a T 0 e
" appellant’s assurance that he would have . .. PR o '
pleaded guilty even if the assault were treat-
ed at law as merely a simple assault. More- '
. over, he fashioned an appropriate SeNtence « ... - & v+ L1 ‘The 1994 United States Natlonal Securlty Strategy282 .

=" based on the maximum sentence forammple o PREILDATC S 2 -

Y Conclusion <1 v b L

Tl R SRS TR

e curh

T T

" International and Operattomzl Law Note

T [ RS RT

' assault 279 ; R I Introductton .

B ‘r,.".;‘ﬁm’: RO TR R ST T R 1
LIRS A CLa T - ’ Rl s ‘
Whatever the ultlmate resolution of tlus matter the mlhtary iR  United Natrons control of Umted States forces" Econom:c
judge can husband judicial resources in the interim by adapting intelligence gathering? ‘Intérnational population’ control?’
the measures taken in Rivera to the situation confronting them, Cold War planners and purists would have ¢ringed at- such.
[ E A S IR R SN POFRT A P I R UL IURRTEET AL R O R SRRl o A

276 See generally Lynn C. Cobb, Annotation, Robbery by Means of u,Toy or Simulated-Gun or Pistol, 81 ALR.38 1006 (1977)20 1ia 75 vt ey Lo

217 See DF.P T OF ARMY, REG 21-26 LF.GM_ SERVICES:, RULES OF PROFESSIONAL CONDUCI'FORLAWYERS Rule 3.1 (1 May 1992) A A I B E R
: : BN HERA U PRSI i fw_'V""u,u..‘r“h‘n/""
273,See .Sul!wan,!36 MJ at 576 n. I Cf Umted States v., Henry, 35 MJ 136 (1992) (ﬁrenn'n that is eapable of bemg “readxly oonvened to expel any pmjectlle by
the action ofpn explosrve lsn“f irearm” for purposes of sentenceenhancement forbankrobbery) LT el e ERANY
R R EET R E I PO . e ol e ! t“v'.‘\ vy i
2791~'aster.40MJ at545 46 e e S [REPATTR I e PRI T T R I S PRy

280Cf, United States v. Strode, 39 M.J. 508, 511 (A.F.C.M.R. 1993) (referring to the Rules for Courts-Martial as merely “a convenient treatise”); United States v“h
White, 39 M.J. 796, 801 (N.M.C.M.R. 1994) (the views of ithe President in pmmulgatmg the Manual hre important but hot bindmg on the eourts) (crtmg Umted
States v. Mance, 26 M.J. 244, 252 (C.M.A.), cert. denled, 488 U.S. 942 (1988)). syt b BRI I i -

281 A good source of precedential authority is found in appendix 21 to the Manual, which contains an analysis of most provisions of the pareit text; iook there for”
support before even opening a digest.

SRE YT it e
282The White House, A National Security Strategy of Engagement and Enlargement (1994) [hereinafter 1994 Strategy]. The document |s avallable for purchase
through the United States Government Printing Office, Superintendent of Documents, Mail Stop: SSOP, Washington, D.C. 20402-9328. " v -
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thoughts .in'a National Security.-Strategy.283 . Yet the 1994
National Security Strategy (1994 Strategy) does exactly that

as it adjusts United States policy to changes drctated by the

post-Cold War world 284

Developed by, the Natronal Securrty Councrl and srgned by‘

Presrdent Clinton in July 1994, the annual United States
National Security Strategy continues Bush-administration
“engagement” strategics that evolved after Soviet hegemony

collapsed.in 1989 to 1990. - The 1994 Strategy.also retains ear-:

lier foreign policy. themes. such .as exportation: of democracy
and “regional” approaches, but further subdivides national
security strategy into three categories: Security, Economics,
and Democracy. Notably, the strategy expands from tradi-
tional notions! of national :security (such as national ‘defense)

into domestic :forums such-as the environment; resedrch and.

development, and investment. This note will hrghlrght some
of the key points from the 1994 Strategy. ~

Background to the 1994 Strategy

Post-World War I Natronal Securrty Strategy was largely‘
structured around George Kennan’s 1946 theme of “contain-'

ment” of the Soviet empire. Then an obscure State Depart-
ment official stationed in Moscow, ‘Kénnan2#$ authored the
famous “Long Telegram™ which correctly ‘warned of Soviet
expansionism. In response to Kennan's prophetic warning,
the United States embarked on'a classified long-térm strategy
that was memorialized in National Security Council ‘docu-
ments 48286 and 68.287 iThe unclassified ‘version, again

L A I LR

283Indeed, some have

o

authored by Kennan, stated that America’s answer “was to

-conduct a long-term, patient but firm and vigilant containment

of Russian expansive tendencies until erther the break up or
the gradual mellowmg of Sovret power 288 RIRPLE

-1 I Y IR

From that trme—and up untrl 1990——the Umted States
undertook d¢ ‘facto and de jure’ military strategies (o contain
the Soviét threat.” Implementmg Kennan’s contaiiméent strate-
gy produced assorted administration-driven monikets such' as

“massive retaliation” and “new look” (Erselnhower) “flexible
response" (Kennedy) “detente’” (Nixon),’ Fmd “conventional
build-up” (Reagan and Bush) Understandably, the Umted
States strategy, p]ans. and budget myopically focused ‘on
countering and staying the course against the single most
threat to United States securrty-—Sovret (and Chinese) expan-
sromsm Fmally, Congress (who wanted more oversight. in

the natronal security process), mandated through the Goldwa-\
ter-Nichols Department of Defense Reorgamzatron Act, that,

the Presrdent publish an annual National Security Strategy.

Reactmg to the Sovret Emprre s implasion in the early';
1990s, substantrve Unrted States natronal strategy shifted from.

contarnment" {0 one of “engagement * The new strategy
astutely recognized the threat of regional instabilities caused

by the power vacuum left by the Soviet Union and sought to .

encourage global stability and progress through a multifaceted
plan of resolve and deterrence.- These transitional strategies
also included a proactive focus on achieving national security
objectives through political, .economic, and military means
short of war. Its intent was promotion of peace by addressing

-

This “fonergn poltcy is really domestrc polrey" fallacy apparently is taken quite seriously by the administration; ‘and even is expanded to
include items such as world population growth, envrronmental degradation, deforestation, ozone depletion and climate change as trendy new
additions to a laundry list “threats to U.S. security.” This, in a document that has traditionally been devoted to such (apparently mundane)

issues as conventronal force’ struetune stmtegrc defense. and balance of power.

,7(‘ o

T RIS SRR Pt

Lawrence Di Rita, Presrdenr s Touchy Feely "Nanomxl Secunry Straregy AR1z. REPUBLIC, Sept. 18,1994, atE.S o ot

284 According to major newspapers, the 1994 Strategy is the result of much intemal debate and compromise between the Department of State and the Department ot' ,

Defense. “Defense officials, mainly senior officers but also some civilians, said they had struggled against what they described as the State Department's greater
emphasrs on the ‘soft power of drplomacy and economic and cultuml relationships . . . ." A senior administration official responded that it was not a question of

“military versus diplomacy” but “of how you describe and order your national security mterests—along national security lines that a typical military planner would
want, or a version that would include that but add economic security, global and environmental issues.and other rmperatwes " John Lancaster & Barton Geliman,
National Security Strategy Paper Arouses Pemagon. Stare Department Debate, WaSH. Post, Mar. 3, 1994, ar Al4., . ‘

285 Kennan was the United States Charge® d* Affairs in Moscow in 1946 when he received a telegram from the United States Department of State asking him, in
part “We would welcome receiving from you an interpretive analysis of what we may expect in the way of future implementation of these announced policies . .
* Kennan's lengthy and inciteful response later known as “The Long Telegram" would shape United States thmkrng and strategy for the next four decades

WNSC 48/2 mtegrated many of Kennan s eontamment theones lmplemented in December l949 the document also authonzed the Umted States to “explort :
through appropriate political, psythological, and economic means, any rifts between the Chinese Commumsts and the USSR and between the Stalinists and other -

elements in China, while scrupulously avoiding the appearance of intervention. Where appropriate, covert as well as overt means should be utilized to achieve
those objectives.” Michael D. Krause, National Strategy Implementation: A Historical Perspective, in GRAND STRATEGY AND THE DECISIONMAKING PROCESS 77, 86
n.7 (James C. Gaston ed. 1992) (citing JOHN Lewis GADDIS. Smxrec.res OF CONTAINMENT: A CRITICAL APPRAISAL OF POSTWAR AMERICAN NATIONAL SECURITY PoL-
IcY 69 (1982)). . R Rt N TR qy X ‘ . :

287NSC 68 (Reparr {o the National Security Council by The Executive Secretary on United States Objectives and Programs for National Security April 14, 1950)
was written in response to President Truman's request for polrcy recommendations after it was learned that the Soviets had detonated a nuclear device in August
1949, " “It was never formally approved by President Truman; but the doctrine set forth in a memorandum had a great influence on U.S. national security policy—

pamcularly following the invasion of South Korea in June 1950. Although ‘originally highly classified, the essence of the document was made public long before it ..

was officially declassified by Henry Kissinger in 1975.” Johr Norton Moore, NSC-68 Background Note, in NATIONAL SECURITY LAW DOCUMENTARY SUPPLEMENT,
at 51 (1994). .

288 George F. Kennan, writing as “X" in The Sources of Soviet Conduct, 25 FOREIGN AFF. 566 (July 1947) (emphasis added).
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root causes of regional instability-—thus reducing thé need for
direct United States combat intervention, .y ol o ioud i

‘ . LI n‘,... i
i BIATOE SEVE SN T SO N E TRt SRR FE LIS E B FLST S TR TR

Substantive underpinnings,ofithe 1994 strategy-+—security,
economics, and democracy—also use proactive methodolo-
gies developed in the early;1990s. A key difference, however,
is. the strategy’s emphasis,on domestic, isspes, 289, The
strength of pur diplomacy, our abthty {g;maintajn an unrivaled,
military, the altractiveness. of our values abroad—all these
depend in part on the strength of our econqmy.”; "290 Other key
points are paraphrased and quoted below. Notably, some.
annouqced goals of the strategy. such a8 restoratron ‘of democ-
racy,in Ham already have been aceompltshed .

[RET R IR R

15

SR RO IS e
FUCERINEE TP

bt u‘lr‘

Umted States Securttyif’ ”

'”’I‘h l’irst category of the 1994 Strategy stresses the govem-
ment s responsnbnhty for proteCtmg thé fives’ and personal
safety of its citizens, for mamtammg their polmcal freedom
and independence, and for providing for the well bemg and’
prospenty of the nation. The 1994 Strategy recognizes that
the' United States cannot do’this unilatérally, and, therefore,
will ‘seek to influence colléctive decision making in world
affairs. To maintain credibility in international decision mak-
ing, the United States will, howeVer maintiin'a Strong
defense capabrlrty "Ja b "" ‘ N d“ g
R RS RS TR TAREE SR T EORT I P LT
Respondmg to MaJor Regional Contmgencres : i"h"[
S inag o vabiban 1 et n bl et osin
Umted States forces ‘with alhed enhancements, will thain-"
tain their capability to fight'and win in twomearly simultane-
ous major regional conflicts. Areas of potential conflict that
United States forces will specifically plan for are the poten-
tially- hostile regional powers, such as North Korea, Iran, and
Iraq. The rationale of planning a response to two nearly
simultaneous conflicts ¢nsures that;one aggressor, Iraq for,
example, will not take advantage of a United States commit-

ment elsewhere (Haiti, for example):” ‘Another reason for’ thrs ! o

goal is to ensure that the United States has sufficient resources

to deter or defeat a coalition of hostile forces or of .a:larger, -

more capable adversary than foreseen today »
o1 ‘J"q’f‘r,:." : “‘.J e

Mamtammg a Credrble Ovetpeas Presence .

'lm

rThe Umted States will mamtam a robust overseas mtlltary i
“presence” to give form and substance to'ils bitatéral and mil- -
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tilateral security commitmeénts. 1-Presence:not ‘only reflects a
national determination, but also provides forward elements for.
rapid response.: Furthermore,: forward presence enhances
effectiveness of coalition operations—working with .allies in
peacetime forges relationships that come to fruition in war.
Qverseas ‘presence dlso facilitates regional integration!” For
example, somé Hations may not be willing to work ‘together
independently,:but will “coalesce” around the United States in.
a crisis.293 1'The United ‘States .also 'will maintain a credible
overseas presence through security assistance programs and
jUdlClOUS use of foreign military sales programs T ’

TEEAFREEEEERN I % :.‘- P frel sy

"-t,Counter-Terronsm294"‘ Ponning
S VLT b T DTSN IS P TH

The 1994 Strategy serves notice to terrorists that as fong as’
they strike at United States citizens' and -interests, the :United
States will dedicate forces whose sole goal-is to combat them.
The United States continues'its policy ‘of not giving conces-
sions to terrorists and reservmg the right to strike terrorists at
their bases or dt’ assets vahited by supportmg governments
The United States a.lso wrll seek to explo:t all legal rrrecl‘a-
nisms desrgned to cptrn er terronst actrvmes b

LT DI SR WA

otk bvnteane
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thr , with access “vyeaponsof
mass destructton 1s aq area.of prmCJpal concern. -To increase,
Umted States reffecuveness in_ this area, the 1994 Strategy
calls for increased gooperation, between the agencies of the
Department of Jusuce,,the Central Intelligence: Agency. and ;

world-wide counterterronst organmizations.y * : ., iUl o

New activities on the terrorism front include thie following: -
* sanctions against Libya for its role in the” "~ T
bombmg of Pan Am ﬂtght 103, T )

W RN H "'J}i" Jl..'f

PedomoLiatd '
e 10 ® AR mternattonal ,conventlon for detectmg

and controllmg plastic explosives; and !
T RS T s e Y e e s T e 2
. f.0n * 1WO new counterterrorism treaties, one for.- o4t
“i 'the suppressnon of unlawful acts of vrolence L
,fsat airports secving mtematronal avxanon the '

.-other for suppression-of: unlawful attacks
" against safety of maritime na\ugatron

BRI
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229 One nattonally syndlcated writer remarked that “[the l994 Slrategy] can serve as the basis for ‘great debate heanngs when Richard Lugar becomes chairman of
Senite Foreign Relations in Janhary That's because the sttategy has bccome 50 determmedly anu-contrOverstal thnt it should provoke cbntroversy " erham ‘

Saﬁre'Clmmn s "Comraversral Forergn PoItcy. HoUS‘mN CHRON Ang 29 l994 atAlO

r
1 T

20 l994 Strategy, supra ‘note. 282 ht 15 L

ne
PR T 1 ) A

14, at 6 The remaining paragraphs are largely paraphrased from the ongmal text. Page numbers from srgmf‘ cant sections will, however, be cited, "'

2920n¢ Russiafi officer, General l.ebed of the 14th Army (which is deployed in the Dalester’ Redubl
Russia that'do not suit the' Americans’ automatrcally make’'Russia No. 1 enemy for the United States.”

B R AT -‘;J,-\.r.,,w-

I i

WAL LT

[

. (k" l‘-. e T e

[

), interprets the 1994 Strategy by stating “political thanges in
On the United States Army s role, he tnterprets the 1994

Strategy to say “they are' fully deterrmnecl to t‘ ght in lll-det' ncd srtuattons capable of bemg lnfel}:reted at wrll " Alexander Mmkln Peace is War Mosxovosxy

Komsomou-:rs 0¢tt26 1994 atl 2

293 l994 Strategy, supra note 282 a 8
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Fightmg Drug Trafﬁckmgz95 S

The Umted States wrll shift from an: emphasrs of trans1t

interdiction to a more balanced effort with source countries. :

The 1994 Strategy recognizes that fragile political infrastruc-

tures and lack of economic alternatives in source countries:

nurture a strong drug trade. The goal is to support source
countries in building institutions that make it harder for drug
traffickers to operate. Lok

Noncombatant EVacuatmn Operations296
\ ;' ',

The Umted States remains committed to protectmg the hves

of its citizens overseas.

Security Assistance?97 .

1

In twenty-five countries, the United States has small teams,
which provide, and will continue to provide, training and .

advice to friendly governments threatened with subversion.

Disaster Relief29

United States forces will continue, if practicable, to con-
tribute their assistance in response to natural disasters..

Space?®?

Much of the 1994 Strategy is devoted to space. In short,
the strategy reemphasizes the United States goal to continue
its position as the major. economic, political, -technological,
and military power in space B L T ‘

Deciding When and How to Employ Umted States Forces300
The 1994 Strategy declines to specify in advance the specif-

ic circumstances that will trigger United States force commit-
ments. But it does announce certain general principles (listed

below) that will guide United States decision-makers regard-

ing commitment of forces. e -

Umted States National Interests .

I
1t

What is at stake? This mvolves a balancmg of costs and .

risks of military involvement against the stakes involved.

Events that have broad, overriding impact on the United -

States as a national entity will rate decisive use of force (even

P51 at9.
merd,

2714,

w8y

2990d. 019, 10.
3004d. at 10.

ld at 14,

L

unilaterally).  Situations that pose less immediate-threat—
refugee flows, commitments to alhes, arid ‘economic’ invest-!
ment-—are targeted selecuvely RIS
T : S EEEN ST S SR VE I T8 SN SUR AN BOR Y
Other Considerauons Before Committmg Mihtary Forces‘ -
Il RS R o1 v oo
‘. Drd the Umted States considet nonmihﬁ R
taty means that offer a reasonable chance of
success? | ! it et
S| e,
7 * What forces should be used for the mis-
e “sion and do these forces ‘match our mihtary
' ‘ohjectives" S . !

By ‘/‘l", . : -‘\ !!

P

B

+

» Does the commitment of forqes en_;oy a o

reasonable amount of support from the"

American people and their elected represen-

tatrves" - S e e et
* Does the commitment meet reasonablc
cost and feasibility thresholds?

Co ! TR N SRS W

e Is there a proportional commitment £rom R
alhes? T T T VNP PR Py vt

1

» Combattmg the Use“and Spread of'Weapons [T
- .of Mass Destruction and Missiles301 - - .. ... ..

These weapons pose serious risks not Only to; the Umted
States, but also to overall world security, In respondmg to this!
threat, the United States (which is reviewing its own nuclear
posture) will maintain its strategic nuclear capability to deter
potential threats from those with weapons of mass destruction
as well as placing a high priority on perfecting capabilities to
locate, identify. and’ dtsable arsenals of Weapons of mass
destruction ‘ S

rI’he Umted States also will consrder a colihtry’s comphance
with nuclear! nonprohferation and counterproliferation treaties
in judging the nature of its bilateral relations with that coun-
try. Other United States goals include extension of the
Nuclear Nonproliferation Treaty beyond 1995, reduction of
world stocks of fissile materials, a comprehensive test ban
treaty, and ending the unsafeguarded production of fissile
materials (which can be done by strengthening the Nuclear
Suppliers Group and the Internauonal Atomic Energy
Agency).

. . O L M F
EL R F ek e

SRTERERNN LR 115 I R
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—-Chemiical Weaporis. ‘The 1994 Strategy urges ratification ‘of
the 1993.Chemical Weapons Convention. 7»This Convention:
prohibits the production, stockpilinig,-&nd use of chemical
weapons. It also has a comprehensive international inspection
and .verification;regime;,. This. convention: departs,from past
United States positions of reserving the right to respond with
chemical weapons if the other side used themfirst;; The 1994
Strategy also recommends strpnger.domestic. export controls
and methods to ensure compliance with the 4972 Biological
Weapons Convention.

0o bt goan) il e
Dehvery Sy;temst ,fI‘ he Un:ted States ;seeks 1o broaden
membershrp in the Missile Technologx Contr } Regime

(MTCR). Although Brazil recently has Jomed the most
immediate challenge remains, jn formahzmg China’s earlier
undertakmgstOLheMT)Cl({ R

vio 4 it [C S FTFEE) PEDE VRGN § S0 30T
The Trilateral Accord ”fhe U,nlted States’ wﬂl contmue its
relationship with Russia and the Ukraine in transferrmg
nuclear warheads from Ukrame to Russia in exchange for fair

compensauoh STAEY AU 0% L STRCRN D BRI PYRI S I L

o R Cove
il b st L o

Arms Control. Arms control limits the spread of nuclear,
biological, and chemical ‘Wedpons ‘and Contributes 'to a more
stable and calculable balance of power. The United States
will push to enhance the Umted Nations Conference on Disar-
mament in’ Geneva——-recogmzmg that 'arms: control often
averts arms races in certdin categories. The United States also
will push, through efforts in the United Nations, greater trans-
parency, responsibility, and restramt, in the areas of conven-
tional'arms'sales. .. " otmnee Do s ad s s !

AN RSN HF A i : (u;v,«’;") wa

ot vt i.?’} ool sl el iR Yo (U

SN AT Peace Operations3°2 o] Fedi h;i!f:"n fy

i i SRR =PRI dgie s oamduely el e ey

The Unlted States views. peace operatxons as a means ta.:
support the National Security Strategy—not as a strategy unto ',
itself. Peace operations range from peacekeeping to peace
enforcement. . Under this strategy,:the Inited States; will con-
snder the followmg factors before ¢ommrttmg to a peace oper- «
auon' R P N

soded bttt ey

i P ! 'l( l’! J 1 .l

,‘J"!"' HE AT 13 P T PN

, ." . What lS the mternatlonal threat fo peace

D and secunty" "
sodd e [T ¥

DHER K
IYER . W:h)
T FEROTE TR

(o E"- What is the objectlve?

4 ]j(w

corpm olizer? (

t rs the Umted States mterest"

Youes quea sl gus

» What is the availability of necessary
resources?

* What is the operation’s endpoint or crite-
ria for completion?

302/4, at 13,
303/d, at 14.
W040d. at15.

051,

{ POy

S

Command and Control.:‘The 1994 Strategy recognizes that
the President will never relinquish constitutional command
authority over United-States forces. |'There '‘may, however, be
times when itis in'United States:interests .to place' United
States troopé under;the operational command of a competerit
Umted Natrons or alhed commander:i: e s e o L

U SIONY E P ' S TS TOFE I 11 EET RN (1 TR RIS RE AP
S B RN IR LR B R 14 SIYF DN ERRI L Lt SR '

Strong Intelltgence Capabrhtles303 YO sindotih

The Cold War’s end broadened, rather than narrowed, the
definition of national secunty Consequently, United States
information' gathering' systems contintie to monitor' (ahd g1ve
timely warning) of strategic threats such as missile launches’
and deployments of weapons of mass destruction, but now
also focus on economic intelligence! This will enhance Unit-
ed States trade negotiations and protect United States compa-
nies from: ’fofei’gn intellig'en’ce"servie'és"”hnd"unfdir' trading
pi‘actlces /1 Othet mtelhgence mrssrons 'hnd goals’ include: - -~

RERE S It P TE U TR S SAPEL TRt NTUNER B SRS 5
* more timely mtelhgence support to end
users such as the military;' " ¢
2 e early warning of potential erises—to Lol
ensure that the United States ma$ employ - " 11!
adequate diplomacy;
. strengthened mternauonal 1ntelhgence
‘relatronships. et sae POV ‘
TR RIS RART OICE TN RN T T TE f‘;m Dxime Tt sy
nle focused 'mtelhgence suppott’ 16 Taw
enforcement agencies—especially in the
areas of drug interdiction, 1llegal technolo-

" .- gies,’and counterterrorism, 3 0T 0V cnib

L ot
Yo

oo

.. , . - ey
N N P S T oy NN
: i S i { RN VA V\‘_‘, [ [

The Env:ronmeni3°4 S
| ST PR I AR TR (ORI e b P SURE TR ICH FTRRCICINEN | 15 1 E L TR
-Increasing competmon for dwindling'reserves of uncontam-

inated air, arable land, fisheries, food sources; and Wwater——'

once considered “free” goods—is already a very real risk to
regional stability around the world. - Rapid and unsustainable
population growth further exacerbates this comphcated prob-
lem: Therefore.!present’ decisions abogt the environment will
continue to recéive setious attention, because they’ portend far:ti
reaching national secunty consequences ‘fot the future;'’ ..t .1

[

C i AT [ ',,‘ S lnonilg ooen o
Promoting Prosperity at Home05

\l B

Expanding on the 1993 National Security Strategy that
“[n)ational prosperity and national security are mutually- sup-
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portive goals,” the 1994 version includes a domestic economic

blueprint: that departs from some ‘of the goals stated in thé

1993 Strategy. - For example, the 1993 Strategy mcluded the
~ following economic goals:396 - - -

¢ strengthening economic competitivene‘ss -
through sound monetary and fiscal policies;

<~ . % improving the infrastructure and educa- .
Tuanalsystem. . T T T S
e ensurmg Umted States lead in crucral
technologles e
. convmcmg others that free trade i is better v ,
than managed trade or protected markets ', }_;‘: L

*» supporting market economies;

s lowerlng the‘ federal’deﬁci’t;w |
¢ having economic growth Qoupled wrth
low inflation and stable prices; "

v

s greater national savings;

* promoting increased investment—espe-
cially in research and development

¢ reducing the burden of taxauon. regula-
tlon and Irtxgatnon, S

) rarsmg educauonal performance and
implementing reforms to enhance parental
control and choice; and- . -

* greater efficiency in the use of energy.

..Fhe 1994 Strategy has similar themes, but deletes opposing
pOllllCal phrlosophres of “enhancmg parental control and
chorce in educatxon and “reducmg the burden” in taxatron A
synopsis of the 1994 economic plan is as fo]lows. )

Enhancing American Competitiveness307

The following subgoals will help increase United States
international economic competitiveness:

. reducmg the deﬁcrt

AT Fpat ; E
. mvestmg m technology. :
MR oL L R .‘!
¢ assisting in defen‘se conversion; and ' .
tpi i [N : eI . . .
* structuring defense research and develop-
ment toward dual-use technologles

. -
e

Partnershrp wrth Busmess and Laborm
i SR - 1 , i
Stating that ‘the “private‘ sector is ‘the engine of €conomic
growth, the strategy views government’s role as a business
advocate that seeks to help boost American exports by reform-
ing the export licensing system and “leveling the playing field
in international markets.” Licensing reform, it-is hoped, will
remove vestigial Cold War barriers that inhibit trade, but at
the same time will prevent proliferation of weapons of mass
destruction
BTN UL

rey Enhancmg Access to Forergn Markets3°9 AR

5 v s f

. T B
sr N - i

To compete abroad Umted States, ﬁrms should have access
to foreign markets in the same manner that foreign industries
have access to our markets. Steps taken to gain access to for-
eign markets include the following::.

w1v% The North- American Free Trade Agree- - -
ment (NAFTA). ‘Signed in‘December 1993, -
- NAFTA will, says the strategy, “create more
1 <. than 200,000 American jobs ... .and ... .
- increases Mexico’s capacity to cooperate
i with (the United States in such issues as] the -

environment, narcotics trafficking, and ille-

lgal 1mm|granon 310

* Asia Pacific Economic Cooperation
(APEC).  The Pacific Rim “presents vast:© ="
- ...opportunities.for American Enterprise.”3}1. .+ .

.+ In November' 1993, the President attended
-ithe first ever. summit of the APEC. ' United -

States initiatives would “open new opportu-

nities for economic cooperation and permit

U.S. companies to become involved in sub-

stantial infrastructure planning and con-

struction . . . ."312

i

1

306 The White House, National Security Strategy of The United States 10 (1993). This document, a product of former President Bush’s administration, |s avmlable
for purchase through the United States Government Printing Office, Superintendent of Documents, Mail Stop: SSOP, Washington, D.C. 20402-9328. ' ¢ |~ :

3071994 Strategy, supra note 282, at 15.
30814,
- 30944, at 16.
KUY/ &
My

Mg,
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e Uruguay Round of Generdl Agreement on
Trade and Tariffs (GATT). Purported as the
“most comprehensive-trade:agreement.in
history,”3!3 highlights include continued
cuts in: tariff rates throughout the world and
application of international trade rules to
services and mtellectual property. i .

R I I L R FN M TR FE S [
* United States- Japan Framework Agree-
ment..-In July. 1993, President ‘Clinton and
Japanese Prime Minister Miyazawa agreed
siamn: 10:a United States-Japan ‘Framework.for 1.
s20ais1- iBconomic . Partnership for the purpose of e
-t correcting srade,inequities .between the two <. b
, -..;countries. Japan has yet to fulfill. key COm- = ili s
RIS rmrtmentsmade atthat time. oo s R il
Jooqur st AT o ./wJ# YN0
Strengthenmg Macroeconomlc Coordmauon31'! i)
T P«AJ; R
The 1994 Strategy, as did 1993’s, recognized the impor—
tance of the ‘G-7 macroeconomic coordination; { The 1994
Strategy specifically calls for continued work through the G-7
“heads of state” to seek growth-oriented policies that “‘com-
plement” United States deficit reduction efforts. . - oIt o
R IR TR I TEICRILIF 1005 (/R IR T o] SR TR R P
Providing for Energy Secunty3l54 Posty ot

The need.for.cansefvatioh :and-development: of alternative
energy sourcesicontinues. i Forty per¢ent of United States
energy comes from oil.. Forty-five percent of United States oil
is imported, with a large share coming from: the Persian Gulf
area. “Conseryation measures. notwithstanding,: the United
States has a vital interest.in unrestricted access to this critical
resource.”316 . o Mign Liouiin otk

|I(( P n ",
Promoting Sustamable Development Abroad317
ST Y L ol N

One ofithe key. aspects of ensuring.a long -term domestic
economic i growth s environmentally :based decision making.
“Companies that invest in energy -efficiency, clean manufac-
turing, and-environmental services today-will create the high

SO R T

TN J\

M3 ~thee

SIRCETE

M4fd, at 17, e e
MsId.

31614,

jel, IS PR Sl o ool 2

sl b g
Wi at 17,08, e e G e e et o]
3814, ar 18.
31914
32074, ar 19.
174
3224, at 21.

23,

I

quality, high wage jobs of tomorrow.”¥18. On the ifternational
level,: the administration fareign assistance.programiis cen-
tered around four. growth isustaining elemerits: ; broad-based
economic growth, the environment, population and :health,

and democracy

NG O '-i‘ll’i"i[{fﬁ;i‘.‘

Promotmg Democrady319 » 1"

America's strategrc‘interests (prospenty at home and the
check of global threats) are served by enlarging the communi-
ty of democratrc and free market nauons The good news,
according to the strategy. is that ‘the past ten years reflects a
global shift toward democratic forms of government. The
United States strategy ¢ of enlargmg this trend “is not a democ-
racy crusade; it is a pragmatrc commrtment to see freedom
take hold where that will help U. S. most.”320’ Target areas
mclude states that have United States strategic impact such

“as those with large economies, critical locations, nuclear
weapons, or the potential to generate refugeq flows. into our
own nation . . . or allies.”32! Understandably, Russia is con-
sidered a key state in this approach. Substrategies for promo-
tion of democracy include: - el i IR

* continuing to adhere to and promote
human nghts

" Cbe e ’
. glvmg emerglng democracres the full ben-
efits of free market economies; and

¢ including nongovernmental organizations:
as allies toward the goal of enlarging demo-
crauc forms of government b

Integrated Regzonal .Approa(:hesi‘22
...z Europe and Eurasia " iv 1

“'United States’ goal mtegrated ‘democracies cooperatmg
with the Umted States to keep the’ peace and promote prosper-
ity. ‘As the’ cbnfhct in the former Yugoslavra redea‘ls “[t]he
Cold War is over, but war itself is not over.23 "'

R P - B Loy

Lo T et o e g el od T
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- Four subgoals for United States policy on the former

Yugoslavia are as follows:
* preventing the spread of war;” + i v

e >Stemmin§ the ﬂow ofrefugees‘ R A

L
H

e prevenlmg the s]aughter of i mnocents and

Ve helpmg to confirm' NATO’s central role in

‘ post-CoId War Europe v
East Asia and the PaClﬁC324‘

United States goals are as fo]lows:
"E', Ve combating the proliferation of weapons of
' mass"iliestmction (Koréa in particulér); ‘

e cappmg, reducing, and ultxmately elimi-

it

o missile capabilities; 7
. developmg new arrangements to meet the -
multiple threats in the pacific; and

* supporting the wave of democratic reform
sweeping the region (Chma and Burma are
examples). .

¢ Caaal
o

R IRT P ri g §oaag il
""" "The Western Hémisphere325 "

United States goals are as follows:

‘nating Pakistan’s and India’s nuclear and =

e S st cor o] anl e g

7 “\',y? TCSOVIViF"g border tensionsi‘ ;

(

e controllmg msurgenc1es and the concoml-‘

. tant pressure for arms prolrferatron. ,

o f mtegranng promotlon of democracy. trade
“ties, and sustainable development

* reversing the military coup in Haiti and
restonng democracy (accomphshed) and

- » adhering to the Cuban Democracy Act (ag o

United States policy of peaceful establish-
ment of democracy in Cuba).

The Middle East, Southwest, and South Asia326

3414, at 23
3251d. at 24.
32614, at 25. PRI R s : (RS

327 1d. at 26,
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. United)States goal‘sare‘as follbws: Lo e

SR SRR EV ISR P

ot e assurmg the secunty of Israel and Arab wiv.f ‘

8 uvi"fnends. BRI K

. ensurmg the free ﬂow of or] at reasonablc
o prices; ~

I T s T P A R PRSI .
, . » enhancing 'collectivc security arrange- .
: ~ments so that.an aggressor state will not.

.. emerge and threatcn the mdependence of

!

e »: t Pelghbonng states, and
. ',‘,'cont_aini‘ng hié?,ﬁ"dlfan.? R |
| Africa?z?r ¢ )
j_Uiiiced f§fafe§  goals are ‘as’ f6u&ws;.~ ST

° help“‘g to'support'democracies and >* "

emérging democracies through’ sustainable
I ecdoiomic development and conflict resolu-. -
“iotion such s negouatron, drplomhcy, andJ o
peacekeeping; .- . ; PSR PN

-+ 1 .»e.focusing- on:root causes of conflicts and . . 1.
.ot - «disasters before they erupt;and -

it

L 9 usrng short—term, clearly deﬁned peace- " .

..., keeping and expanding use of nongovern-
ment(govemment cooperation.

e
LU I

Lieutenant Colonel Winters.

[ S S S ST PR SR T O R Sodhgit

Legal Assistance Items

The following notes advise legal assistance attorneys of
ctirrent ‘dévelopments in the law and in legal assistance pro-
gram ‘policies. You 'may adapt them for use as locally pub-
lished preventive law articles to alert soldiers and their
families about legal probléms and changes in-the law. We

welcome notes for inclusion in this portion; send submissions:

to The Judge Advocate General’s School, ATTN:

JAGS-
ADA-LA, Charlottesville, VA 22903-1781. Baiou

Property Accumulations During Separation”"

Parties to separation agreements drafted in military ]egél

assistance offices frequently are preoccupied with the legal’

, o S S . g
aeh ool e ol e ad 2l - 2




impact -of an agreement on their'social activities. Specifically,
many clients want to know if postseparation agreement sexual
activity is considered adultery.328 A recent Illinois case, /n re
Morris, illustrates that parties also should consider.the impact
of separatmn on the accumulauon of pr0perty 329
st R NI VTR aon LIS RIS
Morris mvolved a dlvorce case filed by a man'who had
been separated from his wife for twenty- -four years. Prior to
their separatlon, the couple had 'been married for two years.
At issue was what share, if an)) the wife should Teceive in the
husband’s sixty-five percent share of a recent 2 9 mtllton dol-
lar lottery jackpot. Finding for the husband, the trlal court
conciuded that although the lottery wmmngs were marital
property, they were not divisible because they were not the
result of a “shared enterprise.”3% . ,

&

The appellate court reversed, holding that the failure of the
trial court to award the wife any share of the lottery proceeds
effectively,acknowledged the exrstence of a,common law
divorce. While the. trlal court. rmght have concluded a less
than equal share was appropriate, the appellate court.held that
the parties’ extended mdtriage must be taken into considera-
tion as a matter of law and public policy 33L: <+ 1= o

Most legat assistance practitioners ‘are aware that'soldiers
and their spouses frequently séparate for réasons other than
deployments and unaccompamed tours. Some separate after
executing a’ ‘written separatton agreement some do not. Many
of those who ‘Separate wait for years wnhout mitratmg a
divorce action. Particularly for those who do not contemplate
remarriage, separation appears to be a reasonable way to
ensure that military benefits remain ‘available to’ the’ spouse
What seems reasonable at first, can become inherently unat-
tractive, however, if the prospect of sharmg postseparation
property accumutations is considered.

: ! e slie) ud T

Although not every soldrer who separates from therr ,Spouse
wnll win the lottery, many eventually will quahfy for retlre-
ment,; pay, which states can divide as marital property il
Accordingly, legal assistance practitioners should consider, as
an lmpOrtant factor, the potentlal for sharmg retired pay equal- :

R N N ; . : A <«

ol »Ml‘l‘uﬂ."‘».

e

-

ly.with a spouse who has been: separated from a soldrer
Major Block. St

Smoking and Child:Custody Determinations

" Without ruling that. smoking alone :can form a basis for not
awarding custody to a parent, a recent New Jersey court ruled
that smoking is a factor that may be considered in making a
custody award.332 In Unger v. Unger, the court was asked to
reconsider;a custody order based;on.the impact -of “environ-
mental tobacco smoke™ (ETS) on children in the custody of
their mother, a long-term smoker. Finding that ETS affects
the safety and health of the children, the court determined that
it was an appropriate factor to consider in making a custody
determination.333 s R TRy

While the court did not ,remove the children from custody
of the mother, it d1d order her to refram from smokmg in her
car or house while the children are present and for ten hours
before the children are present.?4 Legal assistance attorneys
need to sensitize their clients. that custody determmatlons are
based on more than srmply identifying . the pnmary care
provider. Instead, consideration of a full range of factors,
including smoking, that focus on determining what js in the
best interests of the chxld(ren), should be antncnpated Major
Block.

(o et oy T ek
c Consumer Law Note

Defenses to Involuntary Allotments‘"';"" "
for Creditor J udgments—lmplementmg the
Hatch Act Reform Amendments

The Hatch Act Reform Amerldments (I‘-IARA')delre!titezl;lhe
Secretary of Defense to promulgate regulauons 1mplementmg
involuntary allotments to satisfy creditor Judgments The Sec-
retary has publlshed DOD Dlrecnve 1344.9 and DOD Instruc-
tion 1344.12't0 1 become effeeuve on 1 January 1995. 335 This
note addresses the two défenses that the HARA explrcrtly
mentions. A future note v will explore other pos51ble theories
that a legal ass:stance attomey (LAA) mtght use in frammg a

Bk moguaes nnifhin ong gt

Sl oy oy el oo

328For those who have not encountered this issue, no fegal action short of divorce is a defense to an adultery charge Sexual relations between husband and wife

subsequent to execution of a separatron agreemént may affect the agreement under a reconcx]mnon clause

32921 Fam. Law. Rep. (BNA)011 (Ill, Ct. App. 1994).

ctasea’!
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332Unger v. Unger, 20 Fam. Law. Rep. (BNA) (N.J. Sup. Ct. 1994),
33y

Mg,
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335 DEp"t OF DEFENSE, DIRECTIVE 1344.9, INDEBTEDNESS OF MILITARY PERSONNEL, para. F (27 Oct. 1994) [hereinafter DOD Dir. 1344.9). FE g A
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defense for a soldier. These additional defenses, however, are
included in the DOD Instruction.336

- The statute provides for two defenses.33” The first defense
is that the creditor. did pot comply ‘with the statutory provi-
sions of the. Soldrers and Sailors’ Civil Relief Act. (SSCRA)
in ohtammg the underlying Judgment 338  Additionally, ithe
statute provides a defense if “military exigency” caused the
service member’s absence from a court proceeding that pro-
vided the basis-.of the underlying judgment.’®. Although the

statute fails to define military exigency, the directive does.340.
These two defenses may provide the LAA with a considerable -

arsenal.

The first defense re‘qu‘ires:full compl'ience with the r)roeef
dural provisions of the SSCRA. Both the HARA and its leg-
islative history are silent.as to, the specific sections that the

creditor must fol]ow Several possible sections. of the .
SSCRA, focusing on court procedure, should be crucial to any
court case. These mclude the provisions providing procedural .
protection from default judgment and the SSCRA stay provi- .
sions.34). The strongest defenses to involuntary -allotments -

may lie in violations of the default judgment provisions. - ..

Under 50 U.S.C. Appendix § 520(1), every plaintiff apply-
ing for a default judgment must file an SSCRA affidavit.342
The affidavit must state whether the defendant is a person in

the mllrrary; service.343 If the plaintiff is unable to find out _

. fe 4
[N LTI

whether the defendant is in the service, the plaintiff must file

-

an affidavit stating this inability.3¥ 'On receiving an affidavit
stating the defendarit is in the service, the trial judge must
appoint an attorney to represent the interests of the absent sol-

dier. 345 Court dec1s1ons interpreting these provisions have

héld, however. that failure to comply with either of these pro- .
visions renders the Judgment voidable, not void. 346 Conse-”

quently, unless the so]dler takes afﬁrmatwe steps to reopen

the judgment under the SSCRA it remains a valid Judgment

fully enforceable i in subsequent civil proceedmgs 347

“Should a judgment that is voidable under the SSCRA be’

enforceable under the HARA? Neither the legislation, nor its
legrslatwe hlstory fully answers thrs questron

.l.

“When Senator Craxg ongmally introduced the Gamxshment

Equalization Act in 1993, it did not contain any special provi= *
However, as noted by Senator °

sions. for. military personnel.
Pryor during the HARA floor debate in July 1993, the Depart-

ment of Defense ‘expressed “deep concern, grave concern™
that the legislation did not adequately address the “unique sit-'
vation” of military personnel.3%® Thus,:we can argue that the -

regulations were to provide a:greater degree of protection-

than the SSCRA. - Senator ‘Pryor stated, “[t]his amendment
{involuntary allotment], .
tections of the Soldiers and Sailors Relief Act of 1940. It goes
a step further in requiring that the Secretary’s regulations rec-

ognize those differences of military duties that may. not be.

R

N

.".incorporates by reference the pro-:

6 As ongmally published, Draft DOD Directive 1344.9 contained numerous defenses. See 59 Fed Reg 2!713 217!8 ( 1994) (defenses included, inter alta. th:uﬁ

the application was erroncous, that the judgment has been satisfied, that a legal impediment exists, such as bankruptcy, that the creditor is in “off-limits” status, and

“other” appropriate defenses). Id. See also, Legal Assistance Note, ARMY LAw., Nov. 1994, a1 50 {all. DOD Directives will be divided into “Directives”+- includ-+;

ing broad policy guidance and “lnstructlons"— dncluding “nuts-and-bolis™ guidance). DEP’T OF DEFENSE, INST 1344.12, INDEBTEDNESS PROCESSING PROCEDURES

FOR MILITARY PERSONNEL (18 Nov. 1994), para. F.2.b.(3Xd), contains these other defenses, with the exeepuon of the “off Imuts defense As of 5 December 1994,

Army guidance had not been published. It, however. is not likely !o include any additional defenses.

337 Hatch Act Reform Amendments § 9, 5 US.CA. 8§ 5520a(k)(l)~(2) (Wesl Supp. 1994),

3314, § 5520ak)(2)A). e e e e i

3391d. § 5520a(k)(2)(B).
34°Compare DOD Dir. 1344.9, supra note 335, encl. 2, para. 4 with 5§ U.S.C. § 5520a(k)(2}B) (West Supp 1994).

341 See 50 U.S.C. app. § 520(1) (1988) (a plaintiff requesting a default judgment must file an affidavit with the court stating whether the defendant is in the service .

or not) Under 50 U.S.C. Appendix § 520(3), the court must appoint an attorney to represent the interests of an absent service person in the default judgment
action. 50 U.S.C. § 521 allows a service person to request a stay of proceedings if military service materially affects the ability of the servrce person to appear and
defend his or her interests.

325 U.S.C. § 520(1)'(1988). The statute states that an affidavit must be ﬁled in every default judgment requiest, Anecdotal ewdenee suggests this procedure often ‘( B
is overlooked. In any regard, the law is clear that, atthough the SSCRA tequires the affidavit in every case, the omission only will effect judgments against service

persons. ‘See Vision Services Plan of Pennsylvania v. Pennsylvania AFSCME Health and Welfare Fund, 474 A.2d 339 (Pa. Super, 1984) (failure to file afﬁdavn
not defective where defendant not a member of the protected SSCRA ClﬂSS) : , o . o

” ( )
MI5US.C. § 520(1) (1988).
wld.k S R
M54, § 520(3).

3"6See. e g Krumme v. Kmmme. 636 P.2d 814 (Knn 1981) (judgments in vrolauon of the SSCRA are rnerely deable. not vmd)

M1 5See, eg Rentfrmiv V. Wllson,2l3 iA2d 295 (D.C. Ct App I965) (V:rg1ma default judgmem \mhd in the District of Columbra even lf voldable in Vlrglma

where defendant had not sought to set aside in Virginia).

P .
Sl Sy

38 139 Cong. REC. S8696 (daily ed. July 14, 1993) (statement of Sen. Pryor).
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coyered by the 1940 act."349. However, il isluncl¢ar: if ghies judgment and seek to have it reopened andcomply with the

“step further” meant greater compliance. withthe - SSCRA, . or- SSCRA. et et QOA Sy e Laba!
if Congress mtended it to relate tojthe mnhtary exigengy”lan-.
guage that the amendmcnt added.3%® .. ... soope op Inionos - Legal assistante attorneys Trgst’ keep themse]ves abreast of —_—
O oeetd il the interpretatlon and: implementatlon of thxéL rov:sron by 'thé!
The comments of Senator Cralg, ‘he c ‘Ff sponsor of the,  Defensé Finance and Accounting’ Semce atid ' thie 'individial
amendment provrde some addmonal support for the proposr- services. Violations 'of thie SSCRA imay prove fo be an effec
tion that current enforcement of the SSCRA was, J"SUfﬁ‘”ej‘R tivé defense to bar t:ollecnon through mvoluntary ‘allotiients.
to adequaiely protect serv1ce members He sald “[w]hrleI ER R s et e 2ol o
think part of the answer 't6 all of thls‘certamly lles in the SQl g =Thé :secohd defense undér:the HARA felates to @bsences’
diers and Sailors Civil Rélief Act, it was thie mxhtary s con- from court proceedings betause of exigenciey of military ser--
cern thatywas not as complete as it ought to be as it relates to vicé. " As noted above, this may be 4 hew' protection’ that the’
the Whole. of [the. Gar mshment Equahzatron Act]."3V iy v HARA grants beyond the SSCRA.  Although not immediately -
et o il apparent, this provision may remforce the stay provmons of
Under an mterpretatwn relymg on ' the comments of these the’ SSCRA AL SUIRTE TR S
senators, the HARA could provide more procedural grotection ST NS IRIE HIYEITE PP B TR N T

for,soldiers than the SSCRA standing alone. rCongress { The SSCRA allows' soldrersj‘to request a'stay of proceedthgs
charged the,Department of Defense with creating invohintary>  af'any' stage ‘of the: ¢ase.352 ' Courts examining this SSCRA
allotment regulations requiring compliance’ with the SSCRA:Y  provision: generally hold that' soldxers “Will have the burden of
Interpreting the statute and the directive in.alight most'favor<ti  establishing two Elements to qualify for thé’stay.353 First, sol--
able to the soldier, the HARA might preclude enforcernerit of | didr¢‘iust prove’that military sérvicé!prevents their appear-
judgments that violate: the: SSCRA:.Arguably, a'soldiet whou  ance in court.. Secondly! soldiers ‘must'show that the inability*
fails to appear,in coutt, for.good reason; or'no reason; touldt 1o appear—bécause of military reasons—-materially’affects

challenge initiation of theiinvoluntary -allotmént if the judg~i‘ theu' abnhty to defend therr legal interests.3 .
[ S f‘k‘[)at.;tfj
ment creditor fails to comply: with' the SSCRA requxrenrients s o e
B O T '“’ The HARA defense ina)) prov%[slmpfer 'I‘heT-IARA mere-
-Practically speaking, this protecnve interpretation of the = 1y requ1res a fmdmg that * mrhtary exxgency caused the
HARA creates ‘a lower burdén! for the’soldier. To stop the ' absénce of the service member from the hearing. Delj tment
involuntary allotment, the soldier might only have to prove of Defense Directive 1344.9 further defines absence to.  —
that the creditor failed to follow all the procedures of the include: failure to physically attend, lack of an.“appearance,”

SSCRA. While this only makes the Judgment vondable, under failure to be represented by an attorney of the member’s:-
the SSCRA 1t could effectwely, make it ungnforceable ; --(rchoosmg. or failure.to respond to.pleadmgs 355 The HARA

through mvoluntary allotment. i Because: ‘pay ‘isithe single - ' does not require a showing that the mlhtary exlgency materl-
largest asset ‘of many soldiers, ‘the -creditor” ioses the ability to * ally affected the ability of the soldier to appear in court to bar
reach it as a remedy ‘A creditor W1shmg to pursue the allot- s, - the imposition of the mvoluntary allotment. This may consid-+#
ment remedy would have to go back to the court issuing the erably ‘r)e’duce the burden of the serviee_:‘member_,iseelcingﬂ,‘t;q;;t
N SRR IR
Lt A eF F
M9,

350 See Id. at S8695.
Jstld a} 3696

35250 U.S.C. app: § 521 rms)

353The Supreme Court stated that the trial court has discretion in imposing the purden of prpof. in tnterpretmg § 521 of the SSCRA. :Bogne v, Lightner, 339'U.S.’
56( 569 -70 (194:4) However, as a practical maiter, the burden is on the service personto establish, &t a minimum, a military reason preventing his or her appcaru i
ance! Seg Palo v; Palo, 299 N. W, 24 577 (S.D,,1980) (court ‘refused stay where soldier. defendant made no shawing of military reason for absence other than mere -
assipiitent to Germany; soldier 'plaintiff took emergency leave and emergency loan to appear in court), Lackey v, Lackey, 278 S,E.2d 811.(Va: 1981) (sailor at sea n
who sent affidavit from commanding officer detailing length and location of deployment entitled to stay).

N YEE T
354 Courts have found that soldiers were not a necessary party to the proceeding, Bubac v. Boston, 600 So.2d 951 (Miss. 1992) (soldier father not necessary party to
dispute between soldier’s mother—currently with custody—and soldier’s ex-spouse). In other regards, courts have found that the action before the court was inher- '+
ently temporary and the service member’s presence was not necessary based on the ability to reopen the judgment later. See Shelor v. Shelor, 383 S.E2d 895 (Ga.
1989) (temporary child support). N RS 2

355DOD Directive 1344.9, supra note. 335, encl. .2, para 1. At first blush, it may, gppear:that a soldier who.is represented by a epurtyappointed attorney may be able:

to argue that he or she did not appear’. "This result, while: ‘perhaps, attractive to the soldier, abuses the purpose of the statute. The SSCRA requires appointment of

an attorney. 50 U.S.C. app. § 520(1). It does not require appointment ofian attomey, satisfactory to the soldier. Department of Defense Instruction 1344, 12, para-*+'

graph F-2.a. @)e), states 'the requirement of representation by an attomey of the member’s choosing, or compliance with the SSCRA; in the alternative. - Conse- -

quently, compliance by appointment of the “stranger” attorney is, arguably, satisfactory. ’
e R O T L et i WL IR TE N (IR [ (S LT NS T AR S R
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avoid the imposition of the allotment Furthermore, the direcs. .

tive defines “military exigency” in broad terms. The definition

includes a full range of situations from combat to, .

deployment.356

How will this HARA defense assist soldiers who,request
stays? Although this provision-may not benefit soldiers
directly, indirectly it may drscourage credrtors from [opposing
soldler-debtor requests for stays. under the SSCRA Ifa sol—
dier-debtor requests a stay for valid mtlltary reasons. but does
not, or cannot, show “material effect,” a court could properly
deny a request for stay.357 However, nder the HARA a sub—
sequent judgment may prove unenforceable. Therefore,
creditor proceeding to Judgment over a request’ for sta based
on military exigency, may win. a very hollow and argely,
unenforceable. vrctory ’

ey
1

~ Legal assistance attorneys must make their clrents aware

that these defenses do not affect the validity of the” underlying
judgment. A successful defense against the lnvoluntary ‘allot-
ment merely suspends the ability of the creditor to pursuc  ohe
statutory remedy. It does not invalidate efforts to pursue ‘the
remedies of seizure and sale of property, or the imposition of
liens, where applicable. These defenses also do not affect the
validity of the judgment under the SSCRA itself.' Soldiers’
seeking to invalidate improperly rendered judgments must stlll
seek relief from the appropriate court. G e

Beyond the HARA defenses, LAAs. must not 1gnore other

valid means of protecting their clients’ interests. , Creditors

3

- /frequently seek, among other remedies, to attach the bank

accounts of debtors. Before or after requesting an involuntary

.allotment, a creditor may seck to attach funds deposited in the

soldier’s bank account. A simple, legal, tactic is to open a
new account and redirect pay into that account.358

Congress designed the HARA to give creditors greater
access to the pay ‘'of government employees.: However, the
Act provides broad authority to ensure that soldiers and other
service personnel are protected from violations of the SSCRA.
To pessimistic creditors, this authority presents.the potential
for ineffective implementation of the remedy Congress intend-
ed—access to pay. . For the service member, however, height-
ened awareness among creditors and increased compliance
with the SSCRA may be on.the horizon. Major McGillin.

W R Veterans Law Note e llifﬁ,

e e

NCESGR-Provnded Trammg Materials’

sotgsaen e

begal assrstance attomeys should be aware that the Nation-

al Commlttee for Employer Support of the Guard and Reserve/

(NCESGR) has prepared two documents on the new veterans'
reemployment Jaw—the Umformed Servrces Employment and
Reemployment Rights Act of 1994 "For further mformatron
refer to the Guard and Reserve Affarrs Items sectlon located i in
thrs 1ssue Captam Jones. ,

R

I

356 DOD Dir. 1344, 9 supra note 335, encl. 2, pam 4. The du'ectlve gives the followmg dcﬁmuon for enugencres of mllttary duty

i

A mlhtary assignment or lmssxon-essenual duty th,nt because of its urgency. |mportance duratlon locatlon or lsolatxon necessrtates the o

' fnbsence of a member of the Military Sérvices from nppearance ata judicial proceedlng or prevents the member from being able to respond to
a notice of application for an involuntary allotment. Exigency of military duty is normally presumed durmg penods of war, national emer-
gency, or when the member is deployed ; " ‘ e

oo i P P I

M. ,

EEIRN T ik

357 Failure to obtain a stay often results in judgment against the soldier. See, e.g., Palo v. Palo, 299 N.W.2d 577 (S.D. 1980) (court denies stay for failure to show

material effect and renders judgment for spouse); Riley v. White, 563 So.2d 1039 (Ala. Civ. App. 1990) (soldier ignores court process, is reassigned to Germany;
request for stay denied with paternity judgment rendered against soldier).

358 See, generally NATIONAL CONSUMER LAw CENTER, FAIR DEBT COLLECTION § 15.1-15.3 (2d ed. 1991) (right of creditor to seize funds may be fimited by Jomt
ownership, state laws on set-off, and due process considerations). .
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Tort Clatms Note

bt ovin on Aliet b hopeieah poun “}

Equitable Tolhng of the Statute of Limitations "~ -
nllh R I n’lr,f:,e,’{%,‘
/For many years, the United. States Army ‘Claims Service
(USARCS) has maintained that the two-year statutes ‘of .limi-
tations! (SOL) in the Federal 'Tort :Claims Acti (FTCA),!:and
the Military Claims Act (MCA),? are:jurisdictional and -not
subject to-waiver.: This represented the position of the Depart-:
ment of Justice (DOJ) and federal courts.? . Recént-case law
has muddied these previously clear waters.

R

Claimants made various inroads oyer-the years into the
FTCA SOL. In certain cases, the courts held that the SOL
was tolled when the claimant lacks capacity,for example
when the claimant was an infant and had no parents or
guardian? or the claimant was i in a coma without a guardian. 5
Varlous mroads also were made by _]ud1c1ally attackmg the
accrual date. whlch is a matter of federal not state, law “This
occurred mainly in medrc'al malpracnce cases on various
premnses such as contmuous lreatment credxble explanatlon,(
undetermmed damages. blamcless 1gnorance sphttmg a cause'
of ‘action, fraudulent coficealment and suppressed,
recollection.6 The “accrual date” becomes a fact-intensive’
inquiry requiring thorough investigation, including question-
ing the claimant, the treating physician, and other personnel
who cared for the claimant.”  The courts often welcomed these
arguments to avoid the harsh consequences 0 of SOL paruou-'
larly in bram-damaged -at- bll'th clar ns. L

In Irwm v Veterans Admzmstranon s the Unr{ed States'
Supreme Court announced that the doctrine of equitable
tolling apphed to a requrrement to file suit wnhm ninety days

Lo s e LY ST e

[ AR Y

S ik

i3 S e L Lo
“r 1 ;

128 U.5.C. § 2401(b) (1988). LR
AT N i sl

210 U.S.C. § 2733(b)(1) (1988).

R T A TR LTS VRS R S '!Clalms Reporti‘ anmeniss b n

SO UmtedStatesArmy Claims Servicé:» '} vivviaui. .o

o

At

7T IR R SURRS IEVARSL AR S 0 I

_

TR I AR

pothie st ad™ ooy bood e 'v iy

of t‘eceh’ing notice of the denial’of an Equal Opponumty com-
plamt 4 required by 42 U'S!C.'§ 2000¢- 16(c) “The Court stat-
ed ‘thét ‘Sthtutes of limitation In act)bﬁs agamst the ﬂmted
StateS are subject to the smhe rebuttable presumpnon of & ur-
table toiling appllcabie to SUl[S agamst pm‘ate mdnh&u ls

Thxs ru11ng ‘Was contrary %o previous rulmgs that held that an
SOL estabhshed by an act ot? Congress was part of a wawer of
sovere1 n 1mmumty In Schmzdt v. Umted States.9 the Eighth
ercuu fed that, the FI'CA s s1x months SOL requiring fi %mg'
of suit by 8 U.S.C. § 2401(b) should’ not be ‘waived. On;
appeal, the Supreme Court vacated the Judgment and remand-
ed.the case for further consideration in light of /rwin,!® On
r.emand the Eighth ¢ Cu'cult stated that the FTCA’s SOL for fil-
ing suit.was not Junsdlcuonal but instead was an affirmative
offense to be estabhshed by the Umted States. The case was
remanded for (rial as the drstnct .court; had held that neither
side had: been able to establish-when the. denial potice was.
mailed.. In other words, it was not incumbent on the claimant:
to;establish'a timely filing; it was the govermment’s burden to
prove an untimely filing.}t Notices of FTCA claim denial:
must be sent by certified mail, return receipt requested.!?: The:
actual date of mailing by the United States Postal Service
(USPS) must be the daté appéaring on the denial noti¥é. ‘Area
cThims officés’denying ¢laims should 'institute procedurés o’
document the date that the USPS received the denial letter.
Dating a denial notice and sending it to another Army office

-« for,transmission. to the USPS is not adequate. Additionally,

the return receipt should be placed in the file before the file is
retlred Thxs should pose no problem, because FTCA files
must be held at least slx months after the date of demal

Since Schmidt, the circuit courts have w1dely acknowledged,
that equrtable tolling apphes to the FTCA. Equrtable tollmg'

3Casias v. United States, 532 F.2d 1339 (10th Cir. 1976); Caton v. United States, 495 F.2d 635 (9th Cir. 1974).

4Mann v. United States, 399 F.2d 672 (Sth Cir. 1968); contra Zavala v. United States, 876 F.2d 780 (9th Cir. 1978).

5Clifford v. United States, 738 F.2d 977 (9th Cir. 1984); Washington v. United States, 769 F,2d 1436 (9th Cir. 1985).

6 See UNITED STATES ARMY CLAIMS SERVICE, FEDERAL TORT CLAIMS ACT HANDBOOK 15-16, app. F (Feb. 1984) [hereinafter FTCA HANDBOOK].

7Der’T OF ARMY, PAMPHLET 27-162, LEGAL SERVICES: CLAIMS, para, 6-14 (15 Dec. 1989) [hereinafter DA Pam. 27-162].

81rwin v. Veterans Admin., 111 S. Ct. 453 (1990).
9Schmidt v. United States, 901 F.2d 680 (8th Cir. 1990).
10Schmidt v. United States, 111 S. Ct. 944 (1991).

11 Schmidt v, United States, 933 F.2d 639 (9th Cir. 1991).

12DEP'T OF ARMY, REG. 27-20, LEGAL SERVICES: CLAIMS, para, 4-9i(1) (26 Feb. 1990) [hereinafter AR 27-20]; 28 C.F.R. 14.9.

72

JANUARY 1995 THE ARMY' LAWYER » DA'RAM:27:50-266 .




was appliediin an FTCA negligent eye-surgery-case.!3 /Equi--
table tolling was dedied, however, in several other FTCA:
cases: a brain-damaged-at-birth case wheré'the parerits knew’
of the cause of injury in 1987 but did not ‘file until 1990;!4 a
contamination-of-land-use case where the ‘claimant Wrote the’
Corps of Engineers (COE) in 1991 stating that land was cont-
aminated before 1988;!5 in a case where a second suit was
filed after a first suit was dismissed without prejudice because
of lack of due diligence;!¢ and where the claimant did not rely
on an Internal Revenue Service agent’s misrepresentation con-
cerning the :need to file a claim.!7: Although they. failed ito
apply equitable:tolling on the facts of the ‘given-cases, these’
courts acknowledge that it does apply to.the FTCA. . Despite -
these decisions, the DOJ adheres to the posmnn that the doc- :
trine does not apply to the FTCA. e T S

Courts will not disregard the FTCA's SOL-on a wholesale
basis based on equitable tolling: ;However, a recent case swill »
have more of a direct impact on the operation of Army claims
offices.’ The Sixth Circuit applied equitable tolling in Glarner
v. {United States Department of Veteran's Affairs '8 where a~
veteran hospitalized for a hip problem was involved in a series
of serious mishaps that greatly increased his previously estab-
lished Department ‘of Veterans Affairs (DVA) disabrlity”

While still a patient, he told a Disabled' American Veterans’!
(DAV) officer located in the DVA hospital ‘that he wanted to

file a negligence claim. He was given a form to complete for”
increased benefits under 38 U.S.C. § 1151 and not a Standard
Form. (SFY95. A DAV’ representative is not a United States

employee, but a representative of a private orgamzahon fur-

nished space in a DVA hospital. Although a'DVA manual

(VAGC Manual M-02-1, section 35 04) requlres referral to the |
office of District Counsel when an adverse event occurs that '

causes significant injury’ or death 19 this procedure was not
followed However, the court failed to discuss that the DVA‘

representanve was not a Umted States employee and that the N

DVA had a separate clalms process

. < :
AR . [

1 e ) : '; : [u ER T S P

‘3Drltzv Umted States 771 F. Supp 94 (D Del. 1991).
I"Mt:l(ewm v. Umted Stales Crv No V 9l 131 CIV 5 7(ED N C 1992)

‘5Muth v. Unned Smxes 304 F. Supp 838 (s D. w Vn 1992)
16 Justice v. United States, 6 F.3d 1474 ([1th Cir. 1993).
17 Figst Alabama Bank v. United States, 961 F.2d 1226 (11th Cir. 1993).

s

* What practical effect does the doctrine of equitable tolling-
have on the every day operation of an Army claims office?’
Established claims policy has béen t6 place ¢laimants on writ-
ten notice of the defects in elaims This procedure is based on!
case law.20"In Schmidt, the Court placed this duty on the Unit-
ed States. ‘However, this polrcy conCerns 'only actions after a
claim has been filed. It'is. nedessary to initiate action to
inform potential claxman;s &f their right to file much earlier.
Unit investigators of ‘accidents are réquired to interview all’
persons, including potential ‘claimanis involved with an acci-
dent. These investigators should be taught and encouraged to
inform injured parties on the correct method of filing a:
claim,?! regardless of whether the investigation is for a report
of survey, collateral safety. or disciplinary mvesugatlon The
practice of avoiding interviews of potential claimants'to possi-
bly preclude the filing of the claim serves little purpose and is
contrary ‘to claims -policies and procedures.22 All Army and
Department of Defense agencies within the geographic area of
the office’s responsibility should know the location of an
Army claims office and claims procedures. The most com-
mon problem with the SOL arises in medical malpractite
cases. Designated tepresentatives of Army medical treatthent -
facilities (MTF) are required to inform a patient of an adverse
event.3 A claims judge advocate (CJA) must be informed of
adverse occurrences in an MTF. The medical officer involved':
should be instructed to inform the CJA if the patient requastsa*.
remedy or redress far the injury or death. The CJA or attor--
ney should be present at the briefing to the ‘patient regarding
patient:pptions.  These medical briefings should be noted ina”
wrltten record (e. g the patient’s record) 24

Tn a number of past clalms. the USARCS has been con-
fronted with allegations that soldiers have been lnformed that
claims cannot be filed because of the incident to service or
Feres doctrme 25 Informing ¢laimants and their representa- '
tives of the F, eres doctnne particularly before the expendlture
to obtain large quantities of records, is good practice, howev-
er, soldiers should be given SFs 95 and told how to file

1830 F.3d 697 (6th Cir, 1994). -+ <1 . . T o Al GBI AT By

Y Further DVA procedures relative to filing are found at 38 C.F.R. 14.604.
2FTCA HANDBOOK, supra note 6, ot 8; AR 27-20, supra note 12, para. 1-9a(2).
21 AR 27-20, supra note 12, para. 2-3.

22DA PaM. 27-162, supra note 7, para. 5-15.

2IDEP'T OF ARMY, REG. 40-68, MEDICAL SERVICES: QUALITY ASSURANCE ADMINISTRATION, para. 3-5b(2) (20 Dec. 1989). Lrw

24DA Pawm. 27-162, supra note 7, para. 6-8.

5 Feres v. United States, 340 U.S. 135 (1950).
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claims. Pote
records should be made of these transactrons., ,Such allega--
tions are not lmuted to-cases in, which soldiers are the injured:
party, but extend to cases in.which the soldiers’ thildren or,
spouses are the, mjured party. . In these cases, the Feres docs,
trine, does not bar the ¢laims. .For example, ifia child is,
injured during delivery, the child, the: mother, and-father may
claim despite the doctrine;; The only. limitation:is that the mil-;
itary spouse may onlyfile a derivative claim.26 . This transac-;
tion also.should be: recorded Legal assistance offices also,are-
the target of .such. allegatronS\and should; be alerted to the
problem T TRNILIE = T Ty TS A VTS EE RN T S RN
R SIS SR v b et Vi
., Another area of concern is the failure to inform.a claimant ;
of the right to file a tort claim before denial;of a personnel
claim, This is-a ,wrdely drsregarded regulatory requirement.27;
It ,usually :applies when the personnel claim is being disap--
proved on the grounds that:there was no unusual;occurrence
and the claimant is alleging negligence on'the part of the Unit:
ed States. Failure to so'advise a claimant when there is a reg-'
ulatory requirement, to do so, falls within th‘e;circu‘mslances ,
justifying the applrcatlon of, equltab]e tollmg IR TIRT S RS
“*i“! S TP I IS TP AR L R R S ft“r, ll L 71!]
Doesrthe doctrme of equrtab)e to]]mg apply to the MCA?
Because,the USARCS's policy has been to interpret the MCA»
in.light of FTCA decisions; there is no reason not to apply the!-
doctrine. - Because the National Guard Claims Act? is & car-
bon topy: of the - MCA; the doctrine 'applies equally.»The
Army 'Maritimé iClaims Settlement ‘Act presents a:different
problem. Because of the difficulty in‘determining whether a’
claim falls under, the FTCA or the maritime Jurrsdrctron,
clarms ofﬁces are reqiﬁred on fi hng of thrs claim, to' mform
the clalmant in wntmg. of the need to file allmantrme suit not
later than two years from accrual if the claimant consrders the
clarm to 'be ¢ a mantrme claim.2%. This is true. regardless of the
status of negotlatlons in the admmrstratrve cfarm 300

The' onset“gof the #pplicability of equitable tolling to tort

claims should not be viewed as a surprising development, but
as an effort by the courts to avoid the effects of a rigorous
SOL. In most jurisdictions, under state law, a child can bring
suit until the age of majority. Moreover, the courts view
administrative filing requirements as obstacles to the realiza-
tion of justice to injured parties. The best way to counter this
trend is to use aggressive measures to inform injured persons

of their rights—to be forthright and fair. Accordingly, CJAs
must:be informed in both law and procedures. If an issue aris-.
es-in which:even;the least-uncertainty ‘exists, the CJA should.
discuss: the matter with the area action ofﬂcer at the USARCS.
Mr. unse, Fort C]arms Dlvrsron R R O
S (T TN TR R R
Polrcy Note Nl Luerio
‘JI‘J._‘ _.., RN 1l “‘\";f:“; l.;‘,.r‘,‘u:”‘
o Payment of Reparr Estimate Fees b el

SRS FA TR SRR R N RS

B pie bhinoug

XA 05 P

i |

(1 (G

o This! ClaJms Policy Note clanﬁes gmdance found in Army
Regulation (AR)-27-20,3" paragraph 11-14a, and Department
of .the Army Pdrmphlet 27-162,32 paragraph 2-18. In accor-
dance with':AR:27-20, paragraph 1-9f1, this gurdance is bmdmg
on all Army claims personnel. - b

cArmy Regulation 27-20 provides' that thé fee for estimates
ofi repair-or replacement “nécessary. tosubstantiate-amounts
claimed for.damaged {or destrayed}. property. may be consid- -
ered,provided.the action of the claimant in contracting for the
estimates appears reasonable .under the circumstances or was;
specifically:directed by the approval or settlement; authori- -
ty."133,-Therefore, as a routine matter, field claims offices-pay
for these costs. However, field claims offices have not paid .
for these costs when it has been determined that the item was
not damaged or destroyed incident to service (e.g,, not caused;;
in shipment of houschold goods). |

. .
[

Startmg onl January 1995 ﬁeld clarms ofﬁces may pay for
the fees for stimates of repair or replacement even if the,
rtems of personal property in question ultimately are not com-»
pensable F:eld clarms offices send, clarmants to obtain esti-
mates to substantlate the clarmed loss or damage, and
clalmants for the most part, do not know 1f the damage or loss .,
was caused mcrdent to service or not A classrc example xs
the c]armant who decIares that her stereo recewer does not
work. “The claimant does not know' why the component is not .
working, and there is no external damage. The claimant then
obtains an estimate of repair and the repairman states that the -
damage is not shipment related. The clarmant should not bear
the loss of the fee paid to the estimator, "+ «i % L I

R B W e Sl

Paytment of the‘ estlmate fee wrll bc determmed based on
the facts of each claim. 'If a field claims office determines 'that -
the claimant knew that the damage claimed was not caused

Tt

LA B TR N G RS I R B SHOSIES BDR S A RESRE

26 See [rwin v. United States, 845 F.2d 126 (6th Cir. 1988); Atkinson v. United States, 825 F.2d 202 (9th Cir. 1987), cert. denied, 108 S. Ct. 1288 (1988); ¢ L7 i

27 AR 27-20, supra note 12, para. 2-11d(1).

2832 U.S.C. 715 (1988).

29 AR 27-20, supra note 12, para. 2-116(5).

30 Raziano v. United States, 999 F.2d 1539 (11th Cir. 1993).

¥ See AR 27-20, supra note 12. G e T ,r Sz
32 See DA PaM. 27-162, supra note 7.

33 AR 27-20, supra note 12, para. 11-14.
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incident to service, (e.g., evidence indicates that the claimant “claims service by 'tlose of business of the
knew that the claimed damage to an item existed prior.to ship- first workday of éach 'mo'nth This will
ment of the household: goods) or the item is of the kind that allow ‘the USARCS 'to recerve and upload
compensation is never awarded (e.g., radar detectors) then it the data earher each month:
may notbeapproprlate to pay the esumatecost S T R R
NN g e = X Closed files. “Enter- the “FF" code- the
Field clarms ofﬂces will apply this gmdance to all person- : day ‘after you settle'the claim or ¢omplete
nel claims filed on 1 January 1995 and thereafter Lléutenant local recovery action. ‘Then hold the file
Colonel Kennerly A L AR ! forty-five days beforé you forward it to the
~ A I NP T USARCS for retirement (e.g., “PF” code is
Personnel Cla;ms Note S entered on 15 December 1994; “FF” code is
R AT ki B G entered on 16 December 1994; file is actual-
Forwardmg Personnel Clarms Frles to the USARCS +ly mailed on-30 January 1995). 1f you enter *
- the “FF” code on the same day that you set-
On 13 December 1993, the USARCS sent a message (o all ‘ tle the claim, the two options may be
claims offices providing guidance on when (o mail personnel =~~~ “reversed during uplodd ‘into the USARCS ™
claims files to USARCS. This message was generated database. The database cannot distinguish
because the USARCS had received numerous files that could ~ multiple entries on the same date.
not be worked because automated claims data had not been c. Files forwarded for centralized recovery.
th:s;\;eccll a?:n t:e USARCS from field clarms ofﬂces pnor to the © . iv. Enter the *FR” or “FE" codes the day after
, you settle the claim. Then hold the file for
Field claims offices responded quickly to this gui'dnnce‘énd thirty days before you fo‘r‘ward it to
the backlog of unworkable claims began to disappear. To USARCS for recovery, (e.g.,. ,‘P F,,COde 18
reinforce this message, the guidance contained therein is eniered on 15 December 1994; FR code is
entered on 16 December 1994; file is actual-
reprinted here. Contmumg to comp]y with these forwarding .
. ly mailed on 16 January. 1995).
requrrements is lmponant o L
—_ ) L ¢ 4. Files forwarded to the MSC for privately -
'l-, _Claims Ofﬁc,9§ are routinely r"fq‘,‘?f‘_’jd to for- owned vehicle (POV) recovery. There is no
ward claims files to the USARCS for retirement ..., need to hold these files after entering the -
. and/or centralized recovery. The cjesign of tned " N “TV' code.' These claims ‘areundt ret:eived
* automated claims system will allow only data'to at the USARCS until after recovery is com-
be uploaded if the disk containing the data re'aehe‘g'" pleted by the MSC (typically, three to six
the USARCS béfore the claim file. "Once the" months). Therefore, they do not cause the
USARCS receives the file and enters a mail room problems mentioned above. The POV files
date, information from the field office is “locked that involve: the new single contractor POV
out,” prohibiting data\ entry from the fi eld once the . pilot program should be ‘treated like files'
USARCS has the claim file. held for retirement (see paragraph 3b,
: e, above). ‘ :
2. The USARCS uses ‘the information contained :
in the database to provide statistics to a number of e. Return of ﬁles from the USARCS The
agencies, including the GAO and the MTMC. siic.only reason that a file should be returned to .
There are plans to use this ‘data'as part of the pro- . field.claims office is for reconsideration: -
gram used to ‘score carriers and eventually action.. Please .inform claimants that,
improve the quality of service to soldiers. - There- , although they have up to one year to request
fore, ensuring timely and accurate data input into reconsideration,; it is necessary to inform
~the USARCS system is critical. For example, an - i your office as early as:possible that.they.
incorrect SCAC: code entry may cause the intend to do 50, so that the file can be
USARCS to provide misinformation about a carri- retained..Do not forward those:files on -
er, or to offset the wrong carrier.: Failure to prop- which you know you will receive a request *
erly record recovery deposits on the automated +for reconsideration until you have received
program may distort carrier TCCOVCTY performance and acted on-the reconsideration: However,
analysis. E R do not unnecessarily retain files unless it is
- L ' clear that a claimant wishes reconsideration.
3. Field claims ofﬁces wrll contmue followmg the Too many files- bemg held will clog the field
- guidance printed below: .. oo e b claims office'and delay carrier recovery.
. R TUR SRR § L - '7‘.\’\'5 )
a. After thetclose of the - month tfansmlt f. Files forwarded for reconsideration.
datg to the USARCS or your command .. '+ Holding these files after you enter the “TA"
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code is not necessary. However, it is neces-
sary .to enclose 8 copy: of.the ¢ransfer
diskette in every file forwarded for payment
or reconsideration -action (“TA”), This
enables the file to be uploaded immediately
into the_system-and redyces . the jpossibility
that duplicate files orierrors-will be entered
into.the. USARCS’s;, database, Sending
drsks with files forwarded for recovery
(YFR”) or retirement. (¢ FF") is not ;neces:
sm’]v T MR o i E: b
Do men P’nl i
4, Each momh after the. data i8: uploaded mto ‘the
main database the USARCS sends 2 report to

... each office.- This report either states “There were .-

o
B

i1i - no, errors”, or-it.lists the errors by, claim pumber ...l

ufm i-and specifies the ierror field. -“Emrors” are records ;-

4 1= ithat contain incorrect or inconsistent data, so that ;. -
they could not be uploaded into the system, . If the . -

report your office receives contains errors, remov-
-, ~ing those claims files from your suspense,. making -
., -.-~the corrections in your- .database, and forwarding .

ok

the corrected disks to the USARCS is vital. -Make ,,~ '

new paper screens for the claims files, and hold
those files an ‘additional. thirty .days before you
retire them. This will allow the corrected data to
. be uploaded before the claimfile is received at the ;
"USARCS. Lieutenant Colonel Kennerly

RS AT IR B FER T A I e ATV e B e
d N I [N ] LGl TN
i Ha ity 0n S - 1 i ; ey
DIND s T I O AR SR R PURT LN S Fs :
vl s e et ma i anid 0 veaeond T b
L LTI EOTE 7S SRCt R BT PR,
- ' STTRERS V3 Rt R PN SR I TR
i e Professmnal Responmblhty Notes U
b : IR it ‘
f v ik DA StandardsofConduct Office ..o Moot o ol eanic b iad
’ ‘ - ;.4 ) e oot e b emgl U e o i oo E ol
RIS TR e it . . ) .
’ ' . BREEN SRR A ST RS LT R
Y O (2 (AN TSN RTY BTN IR AP

Ethical Awareniess r. 20 i

Informal Opinioit No. DAJAaSC 94/0689 (30 Nov 1994)

[TCAN SRR B SR
(Army Reéserve judge advocate could represent former
client in néw matters sdbjecl to regular rules)

T e E
RTINS ArmyRule]5(h) o Sty
Sltger e o (Fees) i Tl

l I,,Jii’, ,”', .'n' o a Ve e u,-vl }‘ e
RS Army Regulatron 27-1:

(Judge Advocate Legal Serwce Fees and Referrals)
Army Regulatlon 27 3
(Legal Asszstance Fees and Referrals)
Hie . S S AT A0S BTN B AN i
Army lawyers, mcludmg reserwsts may not personally
beneﬁt from'same cases in which they first became
i".involved in legal asslstance capacity.
STRE P Red I ArmyRulel Jlotivi oo
(Successzve Gavemment and Private Employment)
: T ST VAN ST TSRS T
Army. lawyers may not represem‘ private clientsin
connection with same matters in whick the lawyers
participated personally and substantially as public
s oﬁ‘icers or employees,.-. ! ;i .-

T eeR he s vl ok

‘E‘\mi, HeTtA

IS T D

. 18usc §§ 202.208,."
(Revolvmg Door Prohtbmpns )

et ot o ArmyRule ILEL ..o o
(Successive Government and Private Employment)

Govemment s and legal professlon s poltcres should not
unreasonably interfere with the ablltty of former
active or Reserve Army lawyers to earm a livelihood,
nor hmder recrumng efforts to attract new lawyers

i 7|A

F ormer government defense counsel do nat “sw:tch sldes

‘‘‘‘‘

clrents, because the cltents mterests are adverse to
e 3;‘;,, - .. the gavernment

I

R
[ETH

Iomt Ethrcs Regulatmn (JER) Chapter ZG

(Misuse of Position) .
.., ,..ArmyRegulation27-3 : . . - n"'
( Legal Assrstance. » Fees and Referrals)
B T S T E TR SR el L
+PRC Opzmon 81 1 Lo
‘ ',(MrsuseofPosmon)r j ; ceig
TR IRk R URTC R

Army lawyers are prohibited from sollcmng Junior.
Department of Defense (DOD) personnel from representing
for a fee their former clients in any general matteri
arising from a legal assistance relationship, and from
otherwise using their official positions to gain
. i - clients for their private practices. .
: E N (AL TS TR AN P S M M T
Army Rule 9.1
(Interpretauon)
L."iv‘”'tr: TR TET I L R AT SRS I :
Army lawyers are encouraged to s‘eek inteipretations of
Army rules from their legal supervisory chain; to
request a formal opinion from the Depanment of the
Army (DA) Professional Respansibtlrty Council,

R I
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lawyers must submit a complete description'of the
Jactual situation, a discussion of the relevant law,
. and the lawyer’s opinion as to the torrect
interpretation through their legal supervisory chain.
Ao : : : pooon
Colonel ;Esquire, an Army .Reserve judge advocate, tele-
phoned the DA Standards ‘of Conduct Office (SOCO) wanting
to represent:a former officer elimination client, Mr. A, for a
fee in his private capacity. He then wrote and requested an
opinion, stating that he wanted to assist in upgrading or setting
aside Mr. A’s other than honorable (OTH) discharge.. Mr. A’s
OTH discharge from the Army Reserve was based on a civil
conviction which had been set aside with the assistance of
other private counsel.” Mr. A would be seeking relief from the
Army Board for Correction of Mllttary Records (ABCMR)
Colonel Esqutre s representatlon as a. Umted States Army

Reserve judge advocate in an administrative discharge pro-
ceeding was in 1983, and Mr. A:did not seek ‘his representa-
tion as a private attorney until.1993. ColoneliEsquire’s letter
and Mr. A’s statement related that between the two of them
there was no salicitation, no- other representation over ten
years, and virtually :no cohtact untit 1993, Mr. A wrote, “I
have dealt with many lawyers in my life, but,Colonel
Esquire’s extraordinary legal efforts on my behalf a decade
ago still impress me.”!

Four distinct sets ‘of ‘standards. govern Colonel Esquire’s
proposed representauon of Mr.:A AR

A

+a. Federal criminal statutes.2 " SRS
AR it : I N R S o
b Standards of conduct for federal employ
ees 3o .

- . s T i
e b T . A

c. Professional responsibility under the
Army Rules and state bar rules

l;.v . . S

*.,

d.’ Obtaining new busmess through ‘one’s
‘official position as resmcted by three specnf-
' lc Army regulations.4 .

" 'Federal Critninal Statutes—18 U.S:C. -

This proposed representation raises issues under the federal
conflict of interest or “revolving door” statutes found at 18
U.S.C. §§ 202 to 208.5 Under 18 U.S.C § 202(a), a Reserve
officer of the armed forces (or offi¢ cer of the Nauonal Guard of
the United States) is classified as a special government
employee while on active duty (AD) solely for training or
while servmg involuntarily. 6 Federal policy is not to unduly
restrict Reservrsts cmhan employment opportumtles

A specnal Government employee isin gener-
al sublect only to the following mayor prohi-
bitions:

(a) He may not, except in the dtscharge
of hrs ofﬁclal duties, represent anyone else

a0

Poolor i s

I Colonel F.squlre f.'uled to state whether he served as a Reserve ofﬁcer for no more than 60 days dunng the past 365 consecutive days. although the SOCO assumed
that as an IMA officer, he did not. Exceeding 60 days changes a Reservist's status under 18 U. S, C § 202(a) from !'special Govemment employee™ to “officer of

the United States.” ‘Set infra note 6 and accompanying text.

Nor did Colonel E.squlre state whether

. ' .
St it o IETEN

first saw Mr. A to advtse about his civilian criminal matter (a Iega.l assistance matter)’or to represent him in the dis-

charge board (a defenise functron) ’l‘he nny s Iegal assrstanoe regulatlon regulates follow-on representation of legal assistance clients. See infra note 28 and

accompanying text.,

218 U.S.C. §§ 202-208 (1988).

r

3DEP'T OF DEFENSE, REG. 5500.7-R, JOINT ETHics REGULATION (30 Aug. 1993) (authorized by DEP 'r OF DEFENSE DIREL‘I'IVE 55007 (30 Aug 1993)) [heremafter

JER].

R

4DEP'T OF ARMY REG. 27-1, LEGAL SERVICES JUDGE ADVOCATE LEGAL SERVICE (15 Sept. 1989) v[heremafter AR 27- 1]; DEP T OF ARMY, REG 27-3 LBGAL SER-
VICES: THE ARMY LEGAL ASSISTANCE PROGRAM (30 Sept.-1993) [heremnfter AR 27-3); DEP'T OF ARMY, REG. 210-7, INSTALLATIONS: COMMERCIAL SOLICITATION
ON ARMY_ INSTALLATIONS (22 Apr 1986) [heremal’ter AR 210-7). i

3See generally 18 U.S.C. §§ 203-208 (1988)

l.,l'
i L

6 A Reserve ofﬁcer whose duty status is mactlve-duty tralnmg should be classrﬁed as a special govemment employee rather than the more restncuve “ofﬁcer cate-
gory. Serving more than 60 days in the past 365 days removes a Reservist from the special government efployee category of 18 U.S.C. § 202(a). Reservists who
annually perform 48 drills and 14 days of active duty should not hdve the 48 drills counted as “days.” ‘Anyother interpretation would mean ‘that no Réservist who
attended drills as ordered could be called a special governient employee—a consequence unintended by Congress.. See generally 5 U.S.C: § 2105(d) (Reservists
not on active duty or who are on active duty for training are not deetped employees under Title 5 whlch utle regulates conduct of govemment employees); 10
US.C. § 973 (Duties: ofﬁeers on actlvc duty. performance of cwgrl functrons restncted) L ’

4 H ; N e L Chths C

Secuon973prov1des ST e T T T Y
(a) No officer of an armed force on acnve duly may accept employment if that employment requlres “him to be separated from h|s orgamzatlon
branch, or unit, or interferes with the performance of his military duties.

LERE Lo ™ Ly O T Pt 5 Lot PR
N

“(o)(1) This sub:section'applies;_-“, . o

(O) to areserve officer of an armed force serving on active duty under a call or order to active duty for a period in excess of 180 days.»: "5« [xr
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before a court:or,Government agency jin;a »"1'which he-has participated personally.and °

matter in which the United States is a party sivsubstantially ‘in the course of his.Govern- -

-or has an interest:and in which.he has.at any ment duties. = And :second, it bars him from

time participated personally and substantial- r.~.vsuch activities:in reldtion to.-a matter involv-" .
ly for the Government (18 U.S.C. §§ 203 ing a specific party or parties, even though

and 205). il s foaciiestor T o .«'+.i -1r-he-has not participated in the‘matter person- 0"

TN ST R (AR T Sl Y TN vty (ally and substantially, if it is pending-in his ! 05
(b) He may not, except in the discharge of T ,1 department.or agency: and he:has’served >, 72!
his official duties, represent anyone else in a i therein more than 60.days in the immediate-:t ¢t - -
‘matter pending jbefore the.agency he serves iR mly preceding period of ayear R IEI R SIPE
unless he has served there no more. than 60 SV SO Vi SR R e { ik
days during the past 365 (18 U.S.C. §§ 203 5;,,‘-‘5‘, S b e e m-A oMo il VIO
and205). - He is, bound by this restx;amt oo Section 205 provrdes for. the’same hmlted IR SR
desplte the fact that the matter is not one in et application to:a special’ Government® 17 0
( 4 .,which he has ever part;cnpated personally| £+ employee.as section 203 In short,iit pre- (i yr.iifs
C e andsubstantnal]yb Coivion LT o b S I LT cludes him from acting as agent or attorney
gt bt a4 RS ynrid, - vonly (1) in a matter involving ‘a:specific ™
L «The restncuons described in, subparagraphs SEIE 11party. or. parties in-which he has participated . . i
e (@), and (b) apply to both paid and unpaid ;) ., : 1"personally and sibstantially in his:govern- r: . w5
B no representatron ofanother ppr e Lovalyice ',‘,ui »"«; mentdl! capacity, andi (2).in ‘a matter involv- .= -
o ; Srn olin radi 1o dng a'specific party:or parties which is i’
‘ 2 He may “01 PE“'U‘“P“Ite l h'S EOVe"L J joitleeT a1 15+ 0 beforerhis: department or agency,iif he has e . -
“mental capacny in any matter in which he, i~ . served therein more than 60 daysdn:the year : . -
hls spouse,, minor child, outside business [ngoloGpast[TIE e 1 1w war e Diiv beb oy
assoclate or person W"h whom he 18, negon- I T N T | IO s B O TR Ry o N E B o TR o B A F A RS o
ating for employment has a financial 1nterest e B T O

Dok

(18 U.S.C. § 208).
¢'ainpad) [INew, 18 U.S.C. §:207. ::Subsections (a). 1 »i

|
3 He mayl “°t after his Government ~ and (b) of this section £ontain postemploy- i
e?;lplot{lmm::l ha{‘; etngegt l;egresent anz’:’:: ment prohibitions applicable to persons wha.. ...
er than the United States in connecti ' have ended service as officers or employees
P wwuh @ mattér-in which the United States isa - . ';“:‘“‘ iy"”ﬁ‘ i‘” L f the £xecutive branqh ‘the mdependenn o
" party or has'an'interest'and in which he' par ' 1 “agencies or the District of Columbia. "The het 1 i
ticipated personally and substantially for th? ‘ -, prohibitions for persons who have seryed as . .
L o 'Govern'lzlenltr(?fgw US C § 2‘0?(?)1?\” 4 ‘J;[i Gl v‘-‘» S {n.)i':!;r "specnal Government employces arg ;be same "". "/“
S o ' as for persons who have performed regular ;...con
duties.8 .
ClymoLE s Dl
It will be seen that paragraphs 2, 3 and 4 iy e 1BUSC.§2077 0 e
* for ‘special ‘Government emproyees are the -~ T p
P samt]e as thel correspondrrtg"p‘ z{iragraphs for L 1y Under 18 US.C. § 207, a former officer is prohibited, from
oy tegularemployees. ... N L s Yswitching sides” by becoming a. representative ‘i the same

particular matter'in which he had 'personal and substantial
responsibility as a former officer.. Former, executive branch
Subsection [202](c narrows the applica- employees are permanently restricted on termination of their

"tion of subsechon (a) in the case of a person H e b= employrr‘tent with the‘Umtéd States from attemptmg to influ-

| serving as a special Government. employee i {.-lﬂ "'} €nce,communicate With, or appear before any employee or
. ito two; and only two, situations: irst; bub- ‘mu s . vofficer of any United' States department,’ agency, -or court on

* section’(c) bars him from rendenng'sérvrbes At b o - "“” béhalf of any1other person (except the United States) in con-,

"Haf

before the Government on behalf of others, necnon with a partrcular matter in which the Umted States had
for compensation, in relation to a matter a direct and substantial interest, and in which'the’ person 'par-
involying a specific pagty.or parties in....y. 1, .- tmpated personally and substanually ’ :

P O 1 [ E O] PR PR AR AT S £ I AT TR RS

7See generally Carolyn Elefant, When Helping Others Is a Crime: Section 205°s Restriction on Pro Bono Representation by Federal Attorneys, 3 GEO. J. LEGAL
ETHics 719 (1990) (exploring § 205’s legislative origin in 1885; a.rgumg that providing an exception to § 205's ban on outs:de actrvntres to n]low federal Aartorneys
to perform pro bono work, to the extent that no actual conflict of interest is created, would not frustrate underlying policies). !

828 C.F.R. pt. 45, app. (1994).

918 U.S.C. § 207(a)(B) 1988) 1+ o v o mif 7 oy o 0] e hm e o md e e st o gl i b oy
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arote, ot PamcularMatter S
g "[T]he term partlcular matter mcludes any Jnvestlgauon.
apphcatJon, request for a ruling or determination, rulemaking,
contract, controversy, claim, charge, accusation, arrest, or
_|ud1c1al or other proceeding.” 0 BT

An ABCMR Petmon Is Not the Same Pamcular
‘Matter as the Underlying Administrative Board
: { ' R
Colonel Esquire’s representation before the ABCMR would
not be prohibited because such representation' would not be
the same particular matter in which he was involved as a
Reserve officer providing defense services. -The ABCMR’s
jurisdiction is collateral to both courts-martial and administra-
tive' boards.. The ABCMR remedies often are considered
equitable in nature and new facts may be adduced, such as Mr.
A’s good ‘conduct and citizenship during the time following
the original board. Consequently, his representation before
the ABCMR would not be the same particular matter in which
he took action as a defense counsel.  Consideration of the
ABCMR petition as a “new matter” is important to the rest of
the discussion. It is one thread that repeats itself throughout
the four separate regulatory pattems.

Tttle 18 Has Nat Been Apphed to Defense Counsel -

Title 18 U.S.C. has not been applied to government defense

counsel performing their assngned duties. Former active duty
military defense counsel may participate as retained civilian
counsel on appeal without violating 18 U.S.C. § 207.11 In
1970, TJIAG’s Military Affairs Division provided an opinion
in a conflict of interest situation involving a Reserve judge
advocate officer. The officer had been released from active

duty at the end of his obligated tour after serving as a defense -

[

10/, § 207(1)(3)

counsel.. The Military: Affairs. Division determined that § 207
did 'not apply because a defense counsel does:not participate
“personally and substantially as an officer, ior.employee,
through decision, approval, disapproval, recommendation, the
rendering -of advice, mvesugatlon, or otherwise, while so
employed.” The full opinion observed that a defense counsel
has no power or authority in connection with the enumerated
activities. Instead, a defense counsel represents a party whose
interests are adverse to the government. Defense counsel has
no access: to inside information and would not be “sw1tchmg
sides.”12 ;. o
I8US.C.§208. '
Although Colonel Esqutre would have a fmanctal mterest m
Mr A’s case, he would not be participating in the ABCMR
case as a government officer. Therefore, 18 U.S.C. § 208
would not prevent his representation of Mr.A as a private
attorney. .. o T I

Tradltlonally, only the Attorney General of the Umted
States may -make a definitive mterpretatton of a crlmmal
statute. 13 Because the ‘proposed. ABCMR representatlon
mvolved the interpretation of federal crtmmal statutes
Colonel Esquire was advised to seek her optmon

/ Standdrds af Conduct ,4

In the second area, Colonel Esquire’s letter was treated as a
request for an advisory opinion by an agency ethics official
with respect to standards of conduct issues.'* Proféssional”
Responsibility Committee (PRC) ‘Opinion 81-1 held:that a’
Reserve judge advocate officer may not use his or her legal
assistance duties to gam private practice clients.15 The JER

- generally prohibits using public office for private gain, using’

Ay

, AT . S By . . .. ©oad,

12/d, See also Umted States v. Andrews, 21 C.M A 165 44CMR. 219 (1972) (Jddge Advocate General Corps ofﬁcer released from active duty may tontinue to
act for an accused immediately after his release); Coles, Manter & Watson v, Denver Dist. Ct., 493 P.2d 374,'375 (Colo. 1972) (former public defenders who estab-
lished private law firm had no ethical conflicts of interest precluding representation in private capacities of same defendants in same cases because employment “in
the public defender’s office” was not the type of public empfoyment contemplated by EC 9-3 and DR 9-101(B), MODEL CODE OF PROFESSIONAL RESPONSIBILITY
EC 9 3, DR 9—101(B) (avotdmg even the appeara.nce of professtonal lmpropnety)) P o
'3See generally 28 US.C. §§ 51l 513 (1988) (Attomey General 1o advise the President, heads of executive departments and Secretanes of mthtary departmentc)
But cf. 43 Op Atty Gen. 66(1980) Theopmton sfootnote states: o o e L
Attomeys General have opmed that they do not have the authonty to issue opinions when it is upparent that the request has been made not <
because the requestor has any real concern about his authority, but because pnvate persons, who engage in transactions with the United
States, have insisted upon such an opinion for their benefit. . . . [ ask you to inform private persons who transact business with [the Treasury]’~ -
that the Attorney General will not issue opinions solely because they feel it is important to protect them or guide them in their transactions, )
and that opinions related to business transactions with the government will be issued' only when the transaction raises o substantial'and gen-" * ™
uine issue of law arising in the administration of a department.
T
Id. n.* (citations omitted). , ‘ _ » L
The Ethics Reform Act of 1989 gave the Office of Government Ethics (OGE) authority to issue rt:gulatlone mterpretmg 18 U.S.C. § 208. This authonty to mter-
pret § 208 has been delegated to agency Ethics Counselors. :See JER, supra note 3, § 2635.401-.403, ch. 2 (repnnung 5 C*F R. § 2635.401- 403). id para 8-501.
Also, the OGE expects fo publish proposed regulations interpreting:18 U.S. C i 207 within two years R B
MIER, supra note 3, s 2635.107,ch. 2 (repnnung SCFR.§2635.107);d. § 206(a)(2) ' ' ‘ o

. g et e e
i s WO cr o Wt Es [ETTR SR Saabis |

15 Professional Responsibility Committee Opinion 81-1 reported in ARMY LAw., Sept. I982 at 17 [hereinafter PRC Opinion 81-1]. The committee commented (at
footnote 1) that even if the attorney had seen the clients at the legal assistance ofﬁce as “private clients,”” Army Regulation 600-50, Standards of Conduct, would
have been violated because govermnment facilities cannot be used for a private purpose, DEP’T OF ARMY, REG. 600-50, PERSONNEL—GENERAL: STANDARDS oF Con-~
DUCT FOR DEPARTMENT OF THE ARMY PERSONNEL (28 Jan. 1988), (superceded by the JER, supra note 3, which now controls standards of conduct). | . -.;: = .0
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géveinment property. for unauthorizéd . purposes; and-using
official time for-unofficial objectives.!6 Chapter'5 .of the JER
prohibits soliciting DOD personniel who are junior: in' rank.4?
However,' Colonel Esquire’s proposed representation ‘would
be proper because there was neither misuse ‘of posrttonlnor

sol|c1tat10n A T T R TR e 1
ool j()' !

g Professional Conduct lssues i

Ll AL L e Lo i SERPIA (W3 R I
! ARegardmg ethlcs issues arising under Army Regulation: 27+
26, the SOCO’s response served as an informal, advisory
ethics opinion.!8 Under Army Rule 1.5(h) (Fees), a lawyer
cannot accept a paying self-referral ‘for the same general mat-
ter, but may take a new matter unless his or her official pos1-
tion was ‘used to solicit or obtain a client. Army‘Rule 1.11
'(Successwe Government and Private Employment) generallyh

prohlblts a lawyer from' representmg A pnvate client in ' con-’

nection with a matter in which the lawyer participated person-
ally and substantially as a public officer or employee, unless
" the govemment agency . agrees to such representation. Army
Ruté 1, ll is, thé counterpart of Rule 1.9(b), that applres to

lawyers movmg from one firm to another, but Rile 1: 17 ls'

mote liberal. Rule 1.11°s ratlonale parallels that of 18 U.S.C.

§ 207(a)(3) (.. "unless pamcnpatmg “in the same particular,
matter,” a lawyer is'not dlsquallf ed).  The comments indicate’

that the rule exists to  prevent. the power and discretion vested

sional impropriety), the broadly ‘sweeping predecessor to
Army Rule 1.11, is in accord. There the committee empha-
sized the 1mportance of not hindering agency’ recrurtmg iwith
uhhecessary future practrce limitations.20 | ' . A 3':’
A EEER T U“Ji : o AU SR EF R L
Neither Army Rule 1. 5(h) nor 1! 11 were bars' Ftrstx
Colonel Esquire had not participated as a “public officer or
employee” by providing defense services' Second, the
ABCMR representation would not'be the same ‘'matter”” as the
ongmal board representatton
] o ,A 7 L.‘J’I‘ T 14.;”‘ . LA - [ARN
‘1 JObtazmng New Busmess——Army Regulations s i
L l, e s cgl i
"AnTactive duty, Reserve, or civilian attomey may, nat benesi
fit from g'legal assistance referral. Three Army.regulations—;
Army,Regulation 210-7,-Army .Regulation 27-1, and Army,
Regulation 27-3—provide guidance. Army Regulation.210-
7,21 which regulates commercial solicitation, did not apply at
all to Colonel Esquire because he _never sollcrted Mr, A.
AT R LU m
Under Army Regulattan 27-1 an lattorney rs not penmtted
to make referrals to himself, or. herself (while off duty), or-to.
an associate unless the services are to be provrded free.22,
Army Regulauon 27-3 prohlbtts attorneys from. referrmg
clients with whom they have * ‘communicated substantively on
a legal assistance matter” to themselves “for the same general
matter for which the client sought legal assistance, except on a

b i

SO T

RIS NS [ "Jll

in public authority from bein, g used for the benefit of a private
client. American Bar Association Formal Opinion 342, inter- appeal are, therefore, not prohlblted Lreutenant Colonel
pretmg DR 9 101'9 (avondmg even, the appearance of profes- Neveu and Mr Eveland ' i

A ] Ji K ! RIS A ‘.\',l!.: W !

no-fee basis.”2> New matters such as the proposed ABCMR

IO aw L e T CoG s e .
'G.IER*'Su)u‘anote:l ch; 2(repnntmg5C.FR §§ 2635. 702 5) s Ao g gerden g hobive
ol cecte s et A T TPL S S I ARPE £ ;il‘ e SELOEN ".:u

Rt wtn TR I HIS S ¢ A PR SV P Lot IR P B NEIE

"jJER supra note 3 §S-409 -
13 DEP'T OF ARMY REG. 27-26, LEOAL St-:cht-:s RULES OF BROFESSIONAL CONDUCT FOR LAWYERS (1 May 1992) {hereinafter'AR 27-26] ;An attomey desmng a for-;
mal ethics oplmon must invoke the procedures of Army Rule 9.1, Army Regulation 27-26, which establishes a procedure to research and present a proposed solu-
tion through one’s technical chain of command to the Department of the Army Professional Conduct Council. Army Rule 9.1(c) states:

Army lawyers are encouraged to seek interpretations of these rules from their legal supervisory chain. Any lawyer subject to these Rules J0s

may request an opinion from the Council.. To o $9, (} e lawyer must. submtr a complete description of the factual situation that is the subject,, ... . o

of contention under the Rules; subject to Rulé Rule 8.5(f). ¢ | discussion of the relevant law, and the lawyer's opinion as to the correct -~
.interpretation. For Army lawyers, the request must be submitted through their legal supervtsory <hain and the professronal responsibility,

Goeoilnie s
. i . committee estabhshed by | the Ia\yyer 5 senlorcounse $EOL T

" SO Ce ST Gy

. ' B i : N i
bstk e L ity H 1 Lo T :' f

(emphasts added)

| E
Reserve members of the Judge Advocate Legal Service (JALS), when acting in their ofﬁcral capacmes are gurded by Army Regulanan 27- 26 At the ume of the
elimination board, in- 1983, the American Bar Assaciation Code of Professional Responsibility was followed, Wthh would not affegt;the result POl ey R

TN (T u?v T EN I B
Because Colonel Esquire wished to represent Mr. A in his capacrty as a private attomey and not asa Reserve officer, his state ethics rules also would apply. about
whrchtheSQCOtenderednoopmron T TN RO e o

R VN (VA TR S SR At

19 MoDEL qu& QF PROFESS]ONAL Rsspousmu_m DR 9-101 (1980),.' - ‘-,w. g { :

TR SRR LRI R R TV SR [ SR NCVLI PO

-

by g i et e

b RO ]

1R LI Vi B TS L P BN 1

0ABA Comm on F.thlcs and Professronal Responsrbrhty. Formal Op 342 (1975) - G

IR LERTNTS 22 CA A P TR PR PP

21 See supra note 4.

2ZAR 27-1, supra note 4 pam 4-3b. Army Regulauon 27-1 paragraph 4-3c states:
2 vl BN AN R A T W 1 TET AT el SO R I LT 0 N RTINS DRI NERE SR IS KPR F RIS S DY

A lawyer (mcludmg Reserve Component membels) who has mmally represented a client concemmg ahatter as part of the nttomey s official

Army duties shall not accept any salary or other payments as compénsatior for sefvices rendered to that ‘client in a private capacity concern- "
ing the same general matter for which the client was seen in an ofﬁcral capacity.
NN AR A TS BRI B I AR TR TEI ST SO ST S O ST RO
This self-referral restriction has been abandoned in the revised Army Regulation 27-1 (approved and awaiting publlcatlon) to not duplicate provisions of the JER
and the l993 legal assrstance regulatlon see id. para. 4 7 (Ethlcal Standards) .

L Lo . e Q-8 T ETASIR IS N R A (14 EEN G S PSR TTE N I Sl N R MU SIS R UE I I RIS LN RN U RLTAS SO PN
z:‘Id para 4-7d(2) tAsslstance on:a’¢ivilian cnmmal matter is consrdered a légal assistance function.’ Ofﬁoer elimination actions are considered matters for the
Trial Defense Service (TDS), which has no scparate regulntlon Although Colonel Esqulre s letter drd not speclfy whether he ﬁrst saw Mr. A to advrse about h|s
civilian criminal matter or to fepresent him i the discharge board, thie résult was the same. ‘
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Guard and Reserve Aﬁatrs Dwzszam OTJAG

ST P . TR A

NCESGR-Provrded Trammg Matenals
'l'he Natlonal Commlttee for Employer Support of the
Guard and Reserve (NCESGR), an agency of the Department
of Defense (DOD), has prepared two. documents regarding the
new veterans’ reemployment law,,the Uniformed Services
Employment and Reemployment Rights Act of 1994 (USER-
RA). One document is a seven-page summary of the USER-
“RA, which was prepared for use:in training NCESGR
Ombudsmen. The second document is a fact sheet in a ques-
tion and answer: format prepared for commanders and judge
advocates. Both of these documents are available through the
Legal Assistance Conference and the Reserve Conference on
the Legal Automated: Army-Wide System Bul]etm Board
System (LAAWS BBS) : _

‘The USERRA requxres the Secretanes of Defense Labor,
and Veterans’ Affairs -to take such actions as: necessary to
inform persons entitled to nghts and benefits under USERRA
about the new law:!; As a part of this *‘outreach” requirement,
the NCESGR s developmg training materials for reserve

compopent - -and active. component Judge advocates to use in..

conducting profess:onal development classes regarding the
USERRA for service members. These matenals will include
a comprehensive one-hour briefing and a fact sheet for service
members. -As soon. as these training matenals‘ are completed

oot
A

138 US.C:§ 4333 (1988). " -

(T
FHE G IS B

Guztrd and Reserve Affairs Itéms

AL TG s PR NN

T B T

THE JUDGE ADVOCATE GENERAL’S
. SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95

YIST, : IR S S o1
they will be available on the Legal Asmstance Conference and
the Reserve Conference of thé LAAWS BBS. o'

1 e LT

o ,These USERRA training matenals may be used in conjunc-
t;on with briefings provided by your local representatwe from
the Department of Labor’s. Veterans Employment and Train-
“ing Service (VETS). To ‘contact the nearest VETS representa-
tive, call the Department of Labor (DOL) at 1-800-442-2838
and ask for the name and telephone number of 'y your local
VETS representatlve

T TP PR

g )Indlvrdual questions from service ‘members and employers
~may be referred to NCESGR at 1-800-336-4590. Under
"USERRA the DOL continues to have the lead on enforcement
of, veterans’ reemployment rights and benefits. ;Refer any
issues that may arise regarding possible violations of the law
to.a DQL VETS representative.  Colonel Patricia H. Laver-
dure, United States Marme ‘Corps | Reserve

" The Judge Advocate General’s Continuing
Legal Education (On-Srte) Schedule Update

(‘ J )7 i [
“Following is an updated schedule ‘of The Judge Advocate

/., | General’s CLE On-Sites. If you have-any questions concern-

-ing the On-Site schedule please direct themto the local action

..officer or CPT Eric G. Storey, Chief; Unit Liaison and Train-
ing Office, Guard and Reserve Affairs Division, Office of The
Judge Advocate General, telephone (804) 972-6380. i

SRR v
Sl REFIES LN ST TR I
ot . ARSI R

[ DI

e LR

g crrY. HOSTUNIT AC GO/RC GO o T
6-8Jan95"  Long Beach, CA AC GO f {”{";f MG Nardotti MAIJ John C. Tobin
78th LSO RC GO “ BGCullen | Best, Best & Krieger
o Hyatt Regency Int'}-Ops Law MAJ Martins o P.O. Box 1028
St Long Beach CA 90815 ~ Ad&Civ - ““* MAJHossbach ' "leversxde CA 92502°
ks GRA Rep 7 ;*“1 LTC Menk Vti(714) 229-3700
21-22 Jan 95 - s’éamé: WA el s ACGO Vil MG Gray LTC Matthew L. Vadnal
6th LSO s L RCGO “riieEd BG Sagsveen 6th LSO
Univ. of Washington Int’l-Ops Law MALJ Johnson Bldg. 572
7+ 7. Law $chool piete b 2itt Contract Law 0002 L/ MAJ Pendolino -1 Seattle, WA 98199~ "
i Seattle, WA 78205 -ra- GRA Rep : i Dr. Foley (206) 281-3002
T o el lx o : it
18-19 Feb 95 Chxcago, 1 ;. ACGO . MG Nardotti ... %t 'MAJ Ronald C. Riley
e . +.-214th LSO e RC GO =574y BGLassart "7 . 18525 Poplar Ave.
- Holiday Inn (Hohdome) Int’1-Ops Law LTC Crane Homewood, IL 60430
3405 Algonquin Road Contract Law LTC Krump (312) 4434550
Rolling Meadows, IL 60008 GRA Rep LTC Menk
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+THE JUDGE ADVOCATE GENERAL’S
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING AY 95 (Continued)

CITY,HOSTUNIT ' 'V «iileiincgorego Y
DAIE AMAININQ_SIIE SLIEIEC.’MN.SIRIELOB&M_R_E AC[IQN_QEEIQ@
Lonsaposion o Solsa Do d‘ R R HE Sl S HESTTS S-S SRS
25 26 Feb 95 Salt Lake City, UT. = :5aoD - - ACGQ, : BG Magers ' LTC EdwardO Ogilvie
87th LSO . RCGO i e oy BG'Sagsvct:nr vt 111584 East Parkridge Dr.
spht trammg Olympus HoteF™ o il AT egm T aw e oy < \MAJ Barto . 1: “'Salt Lake City, UT 8412}
WIDenver 6000Thxrd Strée; e f; - ’Ad&Cw Dy +:LTC Pearson +(801)'575-1650 i
.Saicukeéx%i“uT 84114(,;” "GRARep - oiv: /LTC Hammom ol
o ' HEUS O A s g s e v o
ps-‘zé‘ﬁeb‘% quvcr éo ,“;,‘ 'i e m,AC GO AL LTCKarlE. Hansen
) 87th LSO ., RCGO; r'BGiLassa‘rtw 101 l. P:Q.Box 6124 - Y
Fitzsimmons AMC, Bldg. 820 CrimLaw -~ - v i MAJ Barto /i ...~ |Aurora, CO 80045 6124"'
wivrolnnry b *Aurora. C0¢80045-7050 sop luoAd&Civ oot bes - MAT Pearson’ - ‘(303) 361 1208
L Rt ol I E E""?‘n‘ e ‘m*r."w.GRA‘Rep SRR COLReYna o
Vaonomctne oo ln st ownnl Gl o tnnn O ey T £y o Ll e e
45 Mar95 &} ”Columbxa SC ety L AC GO Eone™ ot MGGray ~'-¢1"MAJ Paul Conrad .~ © -+
b le e g KRCOMY s 1B N RC GO BG Sagsveen 120th ARCOM 1! riie
o M ""“’U’niv of SC Law Sthool " Vel orim L w 'MAJ Winn Bldg. 9810, Lee Rd.
Colimbia.’ §C 29208 - TAdE -t bt MAT Herniez' - %" FortTackson, SC 292Q7
) et s & e g ,»L;,j,’EHA!JGRA Rep o ";"?r-“-‘;‘”LTCMcrddCP'I‘Storey (803);7?(1)6152 “3:‘;
ot «""" LI ES] Dhpsrcireanhi B ‘ .
10-12 Mar 95 Dallas}Fon “;org'th ! \ uAC GO 4 BG Huffman’ 1COL Richard Tanncg
s rbA o U ISELSO ety fo sl ve ¢ 4ot RCGO M BG Sagsveén g0l Rldgehaven b
; ' >S‘;ouffer—Dallas( Hooar a0 f z » Int'l-OpsLaw " © " ““'LCDR Winthrop ~ « Richérdson, TX' 75080
i 2222 Stemmions Freeway !~ . -ic-i.Crim Law HE S MAT Burrell (214)991 2124
sk b \-‘AIDhHas‘TX 75207 SRR ‘J GRARep - LTC Hamilton
ST R SR TR I @i S o B L SRR NI Sk et s avie iy o g
11-12 Mar 95 "Wasl‘lmgton DG e peiglt <O MG Gray Y C?I"KBBef'th‘"Méﬁre“““
10th LSO RC GO BG Cullen ~—— ~—10th LSQ~ ~—— -~
NWC (Amold Auditorium) Int’l-Ops Law MAJ Whitaker 5550 Dower House Road
Fort Lesley J. McNair Contract Law MAJ Ellcessor Washington, DC 20315
Washington, DC 20319 o A s qum ;‘Rxerp { :_, et ‘,LT(;JaMenk/CPT Storey (301) 763-3211/2475
TSRO BTN SN T e TN £ SORMTRY
18-19 Mar95 San Francxsco, CA 8:0 MG Nardotti LTC Joe Piasta
5th LSO (%CGO, BG Sagsveen, BG . 717 College Avenue

Slxth Army Conference RoPm VPSR T e Lassart, BG Cullgp . Second Floor v
“Presidio of SF, CA 94129 TTTAd&Civ T T T MAJ Peterson ~ ~ “Santa Rosa, CA 95404
SOT ) ndst U itjtn oo CrimLaw . o LTCBond .y ;(707)544-5858 ;. .,
19Y 0113‘ J. i ﬂ" B2 5’1 I D R GRA Rep O i COL Reyna G

bioxod O gintat’ b we en(i7

1-2 Apr. 95 4 ) I,ndxanapohs, e Lo ACGO it

LI

BG Magers .« 1, '. . ;COL Gébrge A. Hopkins

( J;«_f Ngt_qu‘la‘lxguard .-y RCGO e A BG Cullen 2002 South Holt Road
: Ad & Civ MAJ Diner Indianapolis, IN 46241
ITRNAT AN DERHTREE RS I 1 v ©,r CrimLaw 0D MAJ Kohlman +(317)457-4349- . ¢
(); I cowrenen i GRA Rep IR LTC Hamilton Crp gl
e doendol o 1) CIENNE I B P (RS PN SR S I
7-9 Apr 950 ¢ Orlando. FL ontlobi et ACGO o rome - MG Nardotti i-:1’'MAJ John J. Copelan, Jr.
mone K14th LSO 07 RCGO g% /.0 BGLassart 20707 " Broward County Attorney
Airport Marriott Contract Law MAJ DeMoss 115 South Andrews Avenue
D bl 7499 (Augusta National Dr. - :1%  Int’l-OpsLaw ‘32" LTC Winters 'Suite 423" 7+ e G
5 :\ 4 loﬂando FL 32822 n:wen i3 GRARep ‘2.7t Dr. Foley ‘Fort Lauderdale, F1 33301
CF 3 hon Lot LD U W e 100 0 (308) 357-7600
DF o (‘ ) i m,‘i SN denT ‘ beast plomo 0 T
ST SR I R R
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FETEI0 B PRUNE SO LS LR £ " THE JUDGE ADVOCATE GENERAL’S - :
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING AY 95 (Contmued)

A0 UCITY, HOST UNIT -1 i3t &

e

ACGORCGO "+~ ' '™

vl LB e

" 7

R AR ek e
29-30 Apr95  Columbus, OH AC GO i BG Cuthbert * CPTMarkOtto e
_ 83d ARCOM/9th LSO/ - RCGO BG Lassart 9thLSO =~
<47 "OH ARNG St e T Ad & Civ . MAJJ. Frisk 765 Taylor Station Rd...
- Best Western-Columbus North Crim Law ' MAJ Wright " Blacklick, OH P
888 East Dublin- Granvxl]e Rd.
Columbus, OH 43229 = ' s ey O Do,
RS
5-7May 95  Huntsville, AL - ACGO MG Nardotti LTC Bernard B. Downs, Jr.
‘ T U 121st ARCOM T _RCGO. wion .t BGCpMen: - HHC,3d Trans Bde .
Corps of Engineer Ctr. Contract Law MAJ Hughés 3415 McClellan Blvd. ./
., ... Huntsville, AL 35805 . Crim Law MATJ A. Frisk Anniston, AL 36201
e ; " GRARep . . COLReyna - . '.. (205)939-0033
12-13 May 95 'Gulf Shores, AL~ ; . ACC GO . COL Larry Craven
: AL ARNG RCGO ¢ =rn:iBG Cullen =% Office of the Adj General
T o i, ¢ - Contract Law MAJ Hughes ATTN: AL-JA o
Int'l-Ops Law MAJ Martins P.O. Box 3711
GRA Rep L “Dr. Foley * e Montgomery,AL 36109 _
B S T L R R TP 05)271-7471
12-14 May 95 Kansas City, MO ACGO " 'BGMagers ' """ 'LTC Keith H. Hamack -
‘ w. . B9thARCOM:: . i - ' ~RCGO BG Lassart ey HQ FlfthUSArmy
3130 George Washmgton Blvd :Contract Law - MAJ Causey * Altn: AFKBJA
Wichita, KS 67120 Ad & Civ s MAJ Jenmngs’ i 1. [Fort Sam Houston .
Sl e b + - GRA'Rep - “LTC Menk “San Antonio, TX 78234 .
Eo e (210) 221-2208 .
e 3 .. DSN 471-2208 .o«
i - i E
CLE News 7 oo ool v

1 Resideut éohfse Quotas

“'Attendance af resident CLE courscs at The Judge Advocate
General’s School (TJAGSA) is restricted to those 'who have
been allocated student quotas, Quotas for TIAGSA CLE
courses are managed by the ‘Army Training Reqmrements and..
Resources System (ATRRS), the Army-wide automated quota
management system. . The ATRRS school code for TIAGSA
is'181. Xf you do not have a “confirmed quota in ATRRS
you do not have a quota for a TIAGSA CLE course.
Active duty service members must obtain quotas through t,helr
directorates of training or through equwaient agencxes F
Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, through ARPERCEN,
ATTN: ARPC-ZJA-P, 9700 Page Boulevard, St. Louis, MO ,
63132-5200. Army National Guard personnel request quotas
through their unit training offices. To verify a quota, ask your
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training office to prov:de you with a screen prmt of lhe .

ATRRS R1 screen showing by-name reservations.

2. TJIAGSA CLE Course Schedule

1995

A F

6-10 February
Course (SF-F13."

1'(“ !

RE RN T B

128th Semor Ofﬁcers " Legal Onentatlon v

6:10 February: PACOM Tax CLE (SF-F28P),
6 February-14 April: 136th Basic Course (5-27-C20)..
13-17 February: 59th Law of War Workshop (SF-F42).
U TN

13-17 February: USAREUR Contract Law CLE (SF-FISE).
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S S

27 February-3 March: 36th Legal Assistance Course (SF‘rf'.iI){)VUl7&21?1uly*”2d JA Warrant Officer Basic Course (7A-

F23). (Dot 7O O URANT O VIO TBS0ADYTE 1AL Oo TR A JOD T
6-17 March: 134th Contract Attorneys’ Course (SF- . 24-28 July: Fiscal Law Off- Srte (Maxwell AFB).
FIO)- - mmmpy oy S TRAC eI ATL A9 G Z)
T 31 July 16 May 1996: 44th Graduate Course (5- 27-
20-24 March . 19th Administrative Law for Military Instal- sz) o, e . L R g 0
lations Course (5F—F24) e e VO T e
NPy 31 July 11 August: 135th Contract Attqrneys Course (5F-
2731 March: ‘I]st Procurement Fratl}iiCourse (5F- FlO) e n”] R
Flol) ir.) / Rl I FEY RN ‘J e v‘ ".4 .
' 14-18 August 13th Federal L,mgatron Course (SF-
3-7 April: 129th Senior Officers’ Legal Orientation Course F29).
(SF-F1). o i G
cewoll G e Hob "14- 18 August: 6th Senior I.egal NCO Management Course'
17-20- Apnl* 1995 ReServe Componént’ludge Advocate (512-71D/E/40/50)
Workshop (SFFS6). SRS
AL i ’g‘, ~ _ 21-25 August 60th Law of War Workshop (SF-F42).
17- 28 Aprll. ’Bd Crrmmal Law Advocacy Course (SF- ie
F34). 21 25 August: 131st Senior Qfﬂcers Legal Orrentatlon
o) e IO Cotirse (SF-FI) e
1,24~ 28 Apr;l., 2,lst OperatronaL Law Seminar (SF- VR A
Fam). AL R TA DueH WA K 28 August-l September: 22d Operauonal Law Seminar
ITE relt (04 singieM L (51:21::47)
drS May §th Law ﬁor Legal NCOS Course (512- <t e

71D/H20/30)1{ T 0
1-5 May; 6th Ilrxlstallatton Contracting Course (SF-F18).

BV 7\?,'!- S G E'\'-’g_
15-19 Mgy 415t Fiscal Law Course (SE-F13).,

15 May-2 June ‘38;&11 Milité‘rsr3,‘iﬁf&§éﬁ‘}fciourse (5F-
O, it S e AflSe ko

F33);- "t

'\v_t‘_,

22-26 Ma§¥42d hscal Law Course (SF-F12).

-y
RV

*'22.26 May: "47th Federal Labor Relations Course (SF-F22).

5-9 June: 1st Intelligence Law Workshop (SF-F41).

5-9 June: 130th Senior Officers’ Legal Orientation Cours¢ _ |
(SF-F1).

211o rrinion

ahiy i
ocate (;ourse (SF-,

“12:16'" June “25th Staff Judg A
F52).

PR

" | A’ E ’
19-30 June: JATT Team Trammg (5F—F57)

19-30 June: JAOAC (Phase II) (SF-F55).

iy pni il T Y e 9G] Of-n
kg July:" Professional Recruiting Training Serrunar( 1) )
5-7 July: 26th Methods of Instrucuon Course (SF-
F70). :
A N ) RIS IR TR NEE T 9 35 PRV TIees I O
10-14 July: “6th Legal A’d‘rr'umsttrators"Course’(7A-
550A1) _ o e o
IR VI STE NS TP A A B T R S HEE s Lo 1 AN O
10 Jull): 15 September 137th Basrc Course KS 2?
C20). - L

84

6-8 September: USAREUR Legal Assistance CLE (5F-

F23E)

- 3
f\"‘w ", r[

T ST A

q 1»15 September USAREUR AdmmrStratrve Law CLE

WL KSF—F24E) I O S I L
4 2N o Ty In j;

o 11-15 September: 2d Federal Courts and Boards Litigation
Course (5F-Fl4),

O

f;t(u’f‘

Er

18-29 September 4th Crrmmal Law Advocacy Course
-~ (5F-F34). - ’

3. Civilian Sponsored CLE Courses

. ; April 1995

¥ el

3-4, GWU: Procurement Ethics, Wasbington, DC ST

3-5,ESL: Contmuous Improvement and Total Quahty Man-
agement Lo_ndon “Eng and’ o

REEaPINAL

vier Lo L nd et Y

i

“'3 6, "ESI ADP/'I‘elecommun}catrons (FIP) Contractmgl
Washmgton D C _

N KRN /'i‘x‘ : LY

4 7 EfSI 'Neg'”at{fonS ;
FL )

117
ﬁles‘ and Techmques, Orlando,
1 s

FAS T YGI QL

TR T

-7 IESI Contra(c‘t A\ccountmg and Fmancral Management
Washmgton. DC, . b b

O L T RN SRR FLEFFELINS PRI

NURDE
5 6 GWU: Contractmg wnth i’orelgn Governments and

International Orgamzahons, Washmgton.DC BT

oy n‘ BT

LETEw
el ek e
10-13 ESI ‘Contract Pncmg, Washmgton DC S
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10-14, GWU: Government Contract Law, Washington, .

D.C.

11-14; "ESI: Procuremént for Admmlstrators, CORs, and
COTRs, Washington, D.C. &)

17. ESI: Protests, Washington, D.C.

*’17-18, ESI:  Award-Fee Contractmg *The Creative Use of
Incentives, Washington, D.C. YAAE

- 19-20,.GWU: vBest—Value Source Se]ectlon, Washmgton.
D.C. S ‘

19-21,-ESI: Changes, Claims, and Disputes, Washington,
D.C.

20-21 ESI Busmess Ethlcs in a New Era Washlngton
D.C. ; s e : R

24-28, ESI: Federa] Conuactmg Basrcs, Washington, D:C.

:

24-25, ESL: Termmatmns, Washmgton, D.C.
2527, ESI: Contracting for Services, San Diego, CA.

-;25 28 GWU Source Select:on Workshop, Washmgton
DC,,

27-28, CLA: The 1995 Computer Law Update, Washing-

“ton, D C

[ T L S P R |

For further information on'civilian courses, please contact
the institution offering the course. The addresses are listed in
the September 1994 issue- of The Army Lawyer. ' 0

4. Mandatory Contmumg Legal Educatlon Junsdlctlons
and Reporting Dates i : L Tie L

Jurisdiction in h

Alabama** . 2507 31 December annually ! 7. - <
Arizona 15 July annually

Arkansas 30 June annually

California* ' «i+1 February annually - .-

Anytime within three-year period

BEIASARN '! [RELFES SRR ¥y r;.‘ Y SR

£
Lo

Colorado

‘Towa '
“Kansas .
* Kentucky v

" Louisiana** =~ -
“Michigan -

,*Pennsylvama** '
' Rhode Island | ’
South Carolma"'* .

IA.!. :i .

Delaware

Florida**
‘Georgia *

Idaho
Indiana

Minnesota ~
Mississippi**
Missouri
Montana -

‘Nevada "
New Hampshire** '
" New Mex:co

“North Dakota * "" |

Ohio* '
Oklahoma**

oregon : -.'iz o

Tennessee*
Texas
Utah

“Vermont
Virginia™
*Washington "’ '
‘West Virginia® "

Wisconsin*
Wyommg

ST e

*Muilitary exempt - “
**Mrhtary must declare exemptmn

y o

[ Y IS

SO I S

" 28 February annually
* 31 July annually _
‘31 January blenmally .

. 15July blenmally
““%30 June annually

Reporting Month

31 July biennially
Assigned month triennially
31 January annually D
Admission date tnenmally
31 December annually

. 1March annually
1 July annually *
730 June ennuall);

31 January annually

* 31 March annually L
* 30 August triennially '’
"1'August annually

31 July annually

1 March annually

1 March annually

1 August annually '

30 days after program

T

"15 February annually
Anniversary of date of birth—
new admittees and remstated

' members report after an initial one-

year period; thereafter menmally

‘iAnnually as assngned
' 30 June annually
~*’15 January annually
" 1 March annually

[RENEAL TSI

Last day of birth month annually
31 December b1enmally

Ald

31 January trienpially '

**30 June biennially’

31 December biennially” -
30 January annually

i

i‘For addresses and detalled lnformatmn see the Iuly 1994
1ssue of The Army lawyer N

\E i

T
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yilsion
viletnnoio thic

1, TJAGSA Matenals Avallable Through Defense Technl-
cal Informatmn Center

rlrl i RIS

i I

:;"’.J;
‘i A

Each year, TJAQSA publrshes ‘deskbooks and materrals lto
support resident mstr;ucnon Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses jin therr(rpractwe areas.. J‘he School
receives many requests each year for these matenals Because
the distribution of these matenals is not in the Sehool 5, qus-
sion, TJAGSA does ot have thg resources to. prov1de these
publications. N BT T e

i \ l' 1

To provide another{avenue of availability, some of thls
material is being made avallable through the Defense Techm-
cal Information Center gDTlC) 4 An office mgy; ( obtam this
material in two way The first.is through a user [il brary on the
mstallatron Most techprcal and school ]1brarles_are DTIC

“users.” If they are “school” lrbranes, they may be free users.
The second way. rs for the ofﬁce or organization to become a
_Bovernment, user Government .agency users pay ﬁve dollars
each, addmonal page over 100 or ninety- five cents per fiche
copy, ‘Overseas users may obtam one copy of a report at no
charge The necessary mformauon and forms to become reg-
istered as a user may be requested from: Defense Techmcal
Information Center. Camerpn Statron Alexandna, VA 22314—
6145, telephone tcommercral (703) 274-7633, PSN 284-
7633 Criom e st v
e l TE el
Once reglstered an ofﬁce or other organization may open a

deposit account w1th the Natlonal -Technical Informa)tron Ser-
vice to facilitate ordenng matenals Information congequng
this procedure wrll be prowded when a request. fqr user statps
is submrtted.

Aol Yrii
o 0t nnimg W
. Users are provrded brweekly and cumulative indices. These

pindices are classified.as a single confidential document and

mailed only to those DTIC users whose ?rgamzatmns have a
facility clearance. This will not affect the ability of orgamza-
tions to become DTIC users, nor will it aff ct | the orflermg of
TIAGSA publications through PTIC, All TJAGSA publlca-
tions are unclassified and the relevant orderrng information,
such as DTIC numbers and titles, will be published in The
Army Lawyer. The following TIAGSA publications are avail-
able through DTIC. The nine character identifier beginning
with the letters AD are numbers assigned by DTIC and must
be used when ordering publications.

Contract Law
AD A265755 Government Contract Law Deskbook vol.
1/JA-501-1-93 (499 pgs).
AD A265756 Government Contract Law Deskbook, vol.

2/JA-501-2-93 (481 pgs).

Current Material of Interest =002 tusrmne 0D UW S

REET
.4

L AD,A265777 ... Fiscal Law Coyrse I Deskbook/:lA-506(93)
(@471pgs).  D.Q ooraisi W oo

Legal Assistance .,,. . ;.2 1

1, AD B092128 .. i1 USAREUR Legal Assistance Handbook/

JAGS-ADA-85-5 (315 pgs). 7 .o it o]
n0AD A263082 ii.:'Real Property Guide—Legal ’ASSIStance/
JA-261(93) (293 pgs). e
AD A281240 .- Office Dlrectory/IA*267(94) 95.pgs).!
od
AD B164534 Notarial Gurde/JA-268(92) (136 pgs)
shenph e i ow o es b el e DA
AD A282033  Preventive Law/JA-276(94) (221 pgs).» A

AD A266077 ¥ - Soldiers®‘and Sailors® Qivil Rélief Act-
Gulde/JA-260(93) (206 pgs).

RO RGN RN (11 (TN S HERIS [ 1 11¢ 12N BRNOE SRR SRS S\
AD A266177 WlllS Gulde/JA-262(93) (;l64 pgs)
AT et el eunivantl 1ot na
AD 426800? Family Law Gurde/JA 263(93),(58.\9 pgs).
LEH FUDRRSS o Al ol l Fivh ,l‘l..."‘.v.
AD A280725  Office Administration Guide/JA 271(94)'
ity et HIBPB sy e
AD B156056 Legal Assistance: lemg Wills Gurgle/J)A
Fasines won o L asen 27391 (AT pgs). iy IR ORI
wi botaii o ¢ :.';i,. ganlesion ool nutioa nebe gl od mi
AD A269073.- -, Model Incomg. Tax Assistance Guide/JA',
275-(93) (66 pgs). '
ekt ool mohiooahd beos CamiusBled o ot B0 b
AD A283734 Consumer Law Guide/JA 265(94) (613 %
pgs)-
SRt e oSt TR s T
AD A274370 : : Tax Informadtion Series/JA 269(94)( 129 K
pgs) wovinl el SR
¢ i anal 07 TR Y L
AD A276984 1! Deployment Gulde/JA-272(94) (452 pgs)
hobiog vog-urnd wieivy ansibyo el
AD A275507 Air Force All States Income Tax Gmde—

January 1994,

Administrative and Civil Law

AD A199644  The Staff Judge Advocate Officer Manag-
er’s Handbook/ACIL-ST-290. ’
*AD A285724 Federal Tort Claims Act/JA 241(93) (167
pgs).
AD A277440 Environmental Law Deskbook, JA-234-

1(93) (492 pgs).
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AD A283079 “ Defensive Federal Litigation/J A-200(94)
. : (84lpgs) eear Do (AR E LR RIEEEN
- - e e o
AD A255346 Reports of Survey and Lme of Duty Deter-
- minations/JA 231-92 (89:pgs). i
AD A283503 .. Government Information Practlces/JA- .
SEBREVEE 235(93) (322 pgs) R I
AD A25904"7 AR 15 6 Investlgauons/JA-281(92) 45 .
pgs)
LaborLaw .Jd R
*AD A286233  The Law of Federal Employmem/JA- »
R ' 210(94) (358 pes). , o
AD A273434  The Law of Federal Labor-Management

Relations/JA-211(93) (430 pgs).

De_velopments, Doctrme, and Literature

AD A2546lO
- : 92 (1 8 pgs)
Crlminal Law
AD A274406 Crimes and Defenses Deskbook/JA
337(93) (191 pgs).
AD A274541 .- : Unauthorized AbsenceleA 301(93) (44
TR IR gs) ,
AD A2721473 Non _|ud1c1al Pumshment/J A-330(93) (40
pgs) .
AD A274628  Senior Officers Legal Orientation/JA
' 320(94) (297 pgs). e
AD A274407 Trial Counsel and Defense Counsel Hand-
o ;'v‘,booldJA 310(93) (390 pgs) L et
AD A274413  United States Attorney Prosecutions/JA-

 338(93) (194 pes).

“International and Operational Law '

*AD A284967 Operatlonal Law Handbook/JA 422(94) (273
pgs). - {*

Reserve Affalrs T

AD B136361 Reserve Component JAGC Personnel Policies
¥ Handbook/JAGS-GRA-»89-l (188 pgs)

The fo]lowmg CIb pubhcatron also is avallable through
DTIC H H L

AD A145966 USACIDC Pam 195- 8 Cnmmal lnvestha-
tions, Violation of the U.S.C. in Economic
Crime Investigations (250 pgs).

Military Cllauon, anth Edltloh/JAGS-DD- '

1

Those ordermg publications are remmded Lhat lhey are for
government uséonly. " '" S e

AP PR i} L ) R R

*Indlcates new pubhcatlon or rev1sed edmon
2. Regulatlons and Pamphlets

Obtaining Manuals for Courts-Martial, ‘DA Pamphlets,
Army Regulattons F zeld Manuais and Training C:rculars

(1) The U S. Army Publlcatlons Dlstrlbutlon Center
(USAPDC) at Baltimore stocks and distributes DA ‘publica-
tions and blank forms that have Army-wide use. Its'address
is: P :

. -~ Commander ,
- U.S. Army Pubhcanons
- Distribution Center
--2800 Eastern Blvd. .
Baltimore, MD 21220-2896 - - -

(2) Units must have publications accounts to use any part
of the publications distribution system. The following extract
from Department of the Army Regulation 25-30, The Army
Integrated Publishing and Printing Program, paragraph 12-7c
(28 February .1989) is provnded to assist Actwe, Reserve, and
National Guard units. - .

1'.I‘heu"nitsv_ belovv are authorized publica-
tions accounts with the USAPDC.

(1) AcuveArmy ‘
.(a) Units argamzed under a PAC. A,
PAC that supports battalion-size units will
request a consolidated publlcauOns account
for the entire battahqn except when subordi-
nate units in the battallon are geographically
remote. To establish an account, the PAC
wrll forward a DA Form 12-R (Request for
Estabhshment of a Pubhcatlons Account)
and suppomng DA 12-senes forms through
their ‘DCSIM or DOIM, as appropriate, to
the Balumore USAPDC, 2800 Eastern .
Boulevard .Baltimore, MD 21220-2896.
The PAC will manage all accounts estab-
lished for the battalion it supports. (Instruc-
tions for the use of DA 12-series forms and-
a reproducrble copy of the forms appear in
DA Pam 25-33.) :

.- 5 (b) Units not organized under a PAC. .
- Units that are detachment:size and above I

may have a publlcatlons account. To estab- .
lish an account, these umts will submn a

! forms lhrough their DCSIM or DOIM, as;_

appropriate, to the Balumore USAPDC,

2800 Eastern Boulevard Baltimore, MD

21220-2896.
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- () 1 Staff sections of FOAs, MACOMs,, ...\t

installations, and combat divisions:, ,These . TGz

staff sections may establish a single account
for each mgjor staff glement. . ;To establish ... '|.-
an account, these units will follow the pro-
cedure in (b) above. .; = . o b, il

cdt 0 (2)" ARNG. units that are. company. $ize.1o .-l
v. State-adjutants general.. To. establish-an - .«
account, these units will submit a DA Form
..t 12-Rrand supporting. DA 12-series forms. !

an

)

i

1" through their State -adjutants-general ‘to the -~/ 10J

-’ :Baltimore USAPDC, 2800 Eastern Boule- it ¢i

Y

vard, Baltimore, MD 21220-2896. b

(3) USAR units that are.company size
and above and ‘staff-sections from division
level and above. To’establish 'an account,
these units will submit:a DA 'Form 12-R and
supporting’ DA 12-$eries forms through their
supporting installation and CONUSA to the
" < Baltimore: USAPDC, 2800 Eastern Boule;-"' SRS
RS vard, BaltJmore MD21220-2896 SO
S e Ay
5T (4 ROTC elements
Lrs . account, ROTC regions will ‘submit aDA -
Form 12-R and supporting DA ‘12-series '
forms through their supporting installation
and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard, Balti- -
more, MD 21220-2896. Senior and junior
ROTC units will submit a DA Form 12-R"’
and supporting DA l2 series forms through
their’ supporting lnStallanon ‘regional’ head""
qUarters and TRADOC DCSIM to the Bal- "'
timore USAPDC, 2800 Eastern Boulevard "
Balumore MD 21220-2896 o o

IS P

Units not described in [the paragraphs]"
above also mdy be authorized accounts. s
establish accounts, these units lnusf'send
their requests through theit DCSIM ‘or
DOIM, as approprlate to Commander‘_‘
USAPPC, ATTN’ ASQZ—NV Alexand v
VA 223310302 1 with

e it K 3t

Spec1ﬂc mstrucuons for estabhshmg ini-
tial distribution requirements” appear in DA’
Pam 25-33. Sl

If your umt 'does not have a copy of DA Pam 25-33, you
may request’ one by calling the Baltimore USAPDC at
(410) 671-4335 i "o '

: e N L A R R R R

(3) Units that have establlshed initial distribution require-
ments will recewe copies of new, revised; and changed publi-
cations as soon as they are prmted R

R et

O D
1141;1.
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To establrsh an S

() Units thay require spublications that are not on. thejr ini-
tial distribution list can requisition publications using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimdre: USAPDC, 2800.Eastern Boulevard, Baltimore, MD
21220-2896. Youphay féac¢h this office at (410) 671-4335,

(5) -Civilians'can obtain DA Pams through the National
Technical Information Service (NTIS}/5285 Port Royal Road,
Springfield, Vlrglma 22161 You may reach th|s office at
(703) 4874684, /1t ~ojeelvan e Tl TS

dryg

(6) Navy, Air Force, and Marme Corps judge advocates
can request up to ten copxes “of DA Pams by writing to
USAPDC, ATTN: DAIM- APC BD, 2800 Eastern Boulevard
Baltimore, MD 21320: 2896, You may reach this office’at
(410) 671-4335. A

o (T

TRV

AL T I AT TTaE N TS S Re I Lo TR IO
3. LAAWS Bullefin BogrﬁliSer;'ice )
TR 7 s L SRR R i U L R NEN

a. The Legal Automated Army-Wide System (LAAWS)
operates an electronic bulletin board (BBS) primarily dedicat-
ed to serving the;Army legal .community .in providing-Army
access to the LAAWS BBS, while also provrdmg DOD-wide
access. Whether you have Army access or DOD-wide access,
all users will be able to download the)TJAGSA publications
that are avallable on the LAAWS BBS.

i Srsopd o b esenin Ty T S S N

b. Access to the LAAWS BBS.» Y(EFRT

(1):Army aciess to'thé LAAWS 'BBS is turrénily.
restricted to the following individuals (who can sign on by
dlalmg commercxal (703) 806-5772, or DSN 656—5772)

C{ER T G e taibojne ' RNEA DY

(a) Active duty Army judge advocates;

“(bY ‘Ciilian bttomeys employed by the Départmeht
of the Army;

(c) Army Reserve and Army Nahonal Guard (N((‘i)
judge advocates on “active duty, or employed by the federal
BOVEMENL i it o ke hiall o RE

\ e

(d) Army Reserve and Army NG judge advocates

not on active duty, ((access to ‘OPEN and RESERVE CONF

only);

S

N

Erry ol ot T wen U o o TRELET
(e) Actlve, Reserve, or NG Army legal adnumstra-
tors; Active, Reserve or NG enlisted personnel (MOS
71D/71E); Sb e
T PR I
(l) Civilianlegdl support istaff .employed by the
Army J udge Advocate General’s Corps;
£ i Tre ot ek sildie Chld ondendtod ooy
(g) Attorneys (military and civilian) employed by "
certain supported DOD agencies (e.g. DLA CHAMPUS
DISA Headqu'arters Servrces Washmgton), ER R FESE

F P
contber T T e o neligl e

i

'\.“r‘.‘{;:?; UL ET IR

"")r[r SRR TSN U ER P

7 "




(h) Individuals with approved, written exceptions to
the access pohcy

e R

Requests for ¢ exceptlons to the access policy should be sub-
mltted to - "

. LAAWS Pro;ect Office . .
“"Aftn: LAAWS BBS §YSOPS '
9016 Black Rd, Ste 102

Fort Belvém, VA 22060-6208

() DOD -wide " aCCess to the LAAWS BBS currently is
restncted to the followmg individuals (who can sign on by
dlalmg commermal (703) 806-5791 or DSN 656-5791):

All DOD personnel dealmg with military legal issues.

c. The telecommumcations conF iguration is: 9600/2400/
1200 baud; panty inone 8 bits; 1 stop bit; full duplex;
Xon/Xoff supported VT100l102 or ANSI terminal emulation.
After signing on' the system greets the user with an opening
menu. Members need only answer the prompts to call up and
download desired publications. The system will ask new
users to answer, several questions and tell them: they can use.
the LAAWS BBS after they receive membershlp confirma-
tion, Wthl‘I takes approx1mately twenty-four to forty-eight
hours. The Army Lawyer will publish information on new
publications and materials as they become available through
the LAAWS BBS.

d Instrucuons for Downloadmg Ftles Jrom the LAAWS
BBS.

i s R

(1) Log onto the LAAWS BBS using ENABLE, PRO-
COMM, or other telecommunications software, and the com-;
munications parameters listed in subparagraph c, above.

) If you have ne\ter downloaded files before, you will
need the file decompression utility program that the LAAWS
BBS. uses. to facilitate rapid transfer over the phone lines.!
This program is. known as the PKUNZIP utility. For Army
access users,;to download it.onto your hard drive, take the fol-
lowing acnons (DOD—wnde access users will have to obtain a
sl

(a) When asked to select a “Main Board Com-
mand"" enter [d] to D_ownload a file.

: gt L e IR ARSI

(b) From the Conference Menu, select the Automa-
tion Conference by entering [12] and hit the enter key when
asked to view other conference members. v

+.(c) .Once. you have joined the Automation Confer-
ence, enter [d] to Download a file off the Automation Confer-
ence menu. N . T ST IS DA

. . T e

. (d) When prompted to select a file name, enter
[pkzl 10 exe] Thls is the PKUNZIP utility file. t -

(e) If prompted 10 select a communications proto-

col, enter [x] for X-modem protocol. -~ - " R

(f) The system will respond by giving you data
such ‘as ‘download time and file size. You should then press
the F10 key, which will give you a top-lme menu; If you are
using ENABLE 3.XX from this menu, select [f] for Files, fol-
lowed by (r] for Receive, followed by [x] for K—modem proto-
col The menu will then ask for.a fxle name.. Enter
[c:\pkz110.exe]. .

(g) If you are using ENABLE 4.0 select the PRO-
TOCOL option and select which protocol you wish to use X-
modem-checksum. Next select the RECEIVE option and enter
the ﬁle name pkzl 10. exe > at the prompt

(h) The LAAWS BBS and your computer will take
over from here. Downloading the file takes about fifteen to
tlﬂenty mmutes ENABLE will dlsplay information ,on the
progress of the transfer as it occurs. Once the operation is
qomplete the BBS, wxll display’ the -message /File transfer
completed" and mformatlon on the file. Your hard drlve now
w1ll have the compressed version of the decompressxon pro-
gram needed to explode files with the “.ZIP” extension. -, -

v (i) When:the file transfer is complete; enter [a] to
Abandon the conference. Then enter [g] for Good- bye to log-:
off the LAAWS BBS

R R
R KD

(|) “To use the decompressnon program, you will'
have to decbmpress or explode the program itself. To
accompllsh this, boot-up into DOS and enter [pkz110] at the
C\> prompt The PKUNZIP uullty will then execute, con-'
verting its files to usable format. When it has completed this
process, your hard drive will have the usable, exploded ver-
sion of the PKUNZIP utility program, as well as all of the
compressmn/decompressnon utilities used by the LAAWS
BBS. . . . , ;

D (3) To download a flle, after loggmg onto the;
LAAWS BBS, take the following steps: ‘

(a) *When-asked to select a-“Main Board Com-:
mand?” enter (d] to Download a file.

(b) Enter the name of the file you want to down-
load from subparagraph c, below, A listing of available files
can be vlewed by selectmg File Directories from the main
menu.

HEEREE AP

'(c) When 'prom‘pted to select a communications
protocol, enter [x} for X-modem (ENABLE) protocol.

R (d) After the LAAWS BBS responds with the time
and size data, you should press the F10 key, which will give
you the ENABLE top-line menu. If you are using ENABLE
3.XX select [f] for Files, followed by [r] for Receive, followed
by [x] for X—modem protocol. If you are using ENABLE 4.0
select the PROTOCOL option and select which protocol you
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wish to use X-modem-checksum. . Next select the. RECEIVE
option.
s I l

, . (e) When asked to enter a flle name enter
[c: \xxxxx yyy] where xxxxx yyy is the name of the ‘file you
wrshtodownload L e i

l:.ll I ety v LT

iy

[N BT EP IR

“\fy The computers take Gver from here.’ JOnce the
Opetation'is” complete the’BBS will'display the message “Fxle
transfer completed..” and information on the file. ' The file you
downloaded wrll have been saved on your hard dnve
| S ’ S 9 :

SEEIRG (g) After the: flle transfer is completd’ Nogs
off of the LAAWS BBS by entermg [g] to say Qood-bye ot
[ S CE T O S oY I
(4) To use a downloaded file, take the followmg

SPST ‘ 20t g adT
(a) If the ﬁle was not compressed! ybu clan usfe ith mP
ENABLE wrthout prior conversion. Select the file as you
would any 'ENABLE word processing file. ENABLE will!
glVe you a ‘bottom-line’'menu contammg several other WOI(CI)
processing languages From this menu, select “ASCIL " A?fer
the ‘document': appears, you can process 1t hke any othél'
ENABLE file' -+ i L LTy

ol it (b)) If the file was compressed:(havingithe “.ZIP”
extension)-ybu :will .have to. “explode” it before entering the.
ENABLE program. From the DOS operating. ’system C: \>
prompt, enter [pkunzip{space }xxxxx.zip] (where “xxxxx.zip”
signifies the name .of the file you downloaded from the
LAAWS BBS).. The PKUNZIP utility will explode the com-,
pressed file and. make anew ﬁle w1th the same name, but,wlth
a new “DOC” extensron Now enter ENABLE and call up
the exploded file “XXXXX. l)OC Py followmg mstructlons
in paragraph (4)(a) above o N o

e "TJAGSA ‘Publications’ Avazldble Through the' LAA'WS
BBS / The following is a cutrént list of TIAGSA publications”
available for downloading from the LAAWS BBS (Note that’
the date UPLOADED is the month and year the file was made
avdilable on the BBS; publlcatron date is’ avarlable wrthm each
publication): cenc oy Sy ERAS T
FILENAME ; . UPLOADED . DESCRIPTION,

RO lll e S PRTT

A Llstmg of Legal As51s-
tance Resources, June
1994, ‘dy

RESOURCE.ZIP June 1994

DS S S I cF e P HV IO !

ALL’ST‘ATE zrp January 1994
-1 Tax Guidé for tse’ With'
1993 state income tax ' '"
returns January 1994
SN s gl oy Lo
ALAW.ZIP < ~June 1990 Army lhwyel’/ll'!thtary e
Law Review Database
» ''/ENABLE 2.15. {Updated

]

1994 AF AllStates Income

D

(S BT B ST S S T TR

S aides oo P4 s oo through the 1989 Army - e,
Ll e i1y Lawyer Index. It includes
G TE e . amenusystemandan - ;
,} g -explanatory memoran . | .-

‘ dum, ARLAWMEM WPF

FILENAME . UPLOADED =~DESCRIPTION4‘,

BBS-POL.ZIP December 1992 Draft of LAAWS BBS

{; » pperating procedures for.
TIAGSA policy .,.»4,. .
counsel representative.

LRI a0 IORLITS N TV R

P ORVCHON!
BULLETIN.ZIP J(anuary ;lS\l94ﬂ_ LLIS[ of educatronal tele-
gy L eVision programs main-
Yo A\, i)fpedmthevxdeo
information library at
TJAGSA of actual class-

cl g F DR A D
R L room mstructlons present
COE L T T G ‘1 .
RS et o ed at't eschool and v1deo
’ o productrons. 'November '
. . 1993.
sgrent vel oo T Lo now, o CHY T

GUOEKE . Ducber 992, ConsmerLow i
b I 1l U Excerp[s Documenls were

‘ v : ” created l" Word Perfect o
firo i e EA L s g of Harvard Graphics -
t‘;ll.’ti‘.f}uyfjt ey e :uliﬁ FEREN 3.0 and znpped mm exe— o
ISTETHEPREIRER ‘ijit‘i - REPERATDE B AN cutable file PO
AN S B S N LIS £

DEPLOY EXE December 1992 Deployment Guide ,

© e =i 1 Excerpts. Docutments were
'created in' Word Perfect '
~'5.0 and z1pped inito’ exe-
cutable ﬁle B “'

T ol lll‘
FOIAPT1.ZIP May 1994 Freedom of Information
(O e st Aet'Guide 'and Privady Act
Overview, September - '
o - 1993,
Ry RPN LI TIPS
FOIAPT 2. ZIP June 1994 " Freedom of Informatioh’ -
CON TR * L Act Guide and Privacy ‘Act
Overview. September

Py

P w0y oo 11993, vl
SRSV SW IETed I TR P TS IR RLRNNOOS 0 SRR TIO TRt ELANIENEL IR | O SR
FSO 201.ZIP. - vOCtOMr 1992‘ 'Update of FSO Automa- "’
e e ol TETEEAT - tion Program. Download
lu st et e hgmned *.to hard only:source dlsk "
dipdn oz s eni e e “»unzip t6 floppy, -
then A: INSTALLA or
-mo) brnofl miel oo o Be INSTALLB
S beolneart Bl e
JA200A.ZIP August 1994 Defenswe Federal Litiga-
ot sl unad T sne ) tion—ParteA, August

LR l (J)l"wr

1994

IS BT L T PN o) FTCIR I ST N P B

JA200B.ZIP August 1994 Defensive Federal Litiga-
SIS IR TIIN tlon—PartB August 1994
U U F R it . Cortr Y :l;? ' “‘“‘zf"l’ o
JA210. ZIP November 1993 Law of Federal Employa i
ment, September 1993.
SR R ST SO N TE AN S A ST TS R G BN (AT A ORI VS
JA211 ZIP January 1994 | Law: of Federal Labor-:
Management Relations,
P TR PRI .. November:1993.-,
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FILE NAME .- " UPLOADED ' -DESCRIPTION .. . i
JA231.ZIP ¢ October 1992 Reports of Survey and -
S R S U Line of Duty Determma-
B tions—Programmed
o e In§tructlon e e
[PAEES I LSRN R  FAI VG LO T AL AL
JA234-1.ZIP"" February 1994 Environmental Law Desk-
book, Volume 1, February
. . 1994,
Swrena s iimpdt FeUu e sowr I 0T AT

JA23SZIP Auglisg 1594 Government Information
Practices Federal Tort

Clanms Act

ENRE TSI PRINR R TSTO M I FRC T THOR) BN St £

JA2411ZIP - Septembei' 1994 Federal Tort Claims Act,
' August 1994,

JA2602IP “March 1994 "' Boldiers* & Sailors’ Civil

S el b Relief Act, March 1994,
,?"‘ o r"} e
JA261.ZIP _ October 17993, Legal Assistance Real
NI ESI0ns  Property Guide, June 1993,
S TR RIS I SRS
JA262.ZIP° ' April 1994 Legal Assistance Wills
Guide
et Suhd E Labd ROV IRDY A
JA263.71IP August 1993  Family Law Guide,
August 1993
L A N VL R TR LR
JA265A.ZIP * + June 1994 Legal Assistance Con-
R T sumer Law Guide—Part A,
May 1994.
T I R S FF v I R I O EIANS S
JA265B.ZIP % i June 1994 Legal Assistance Con-
ALNTERFTNELAE S sumer Law Guide—Part B,
May 1994
BIO RTINS S ETISER IR RS At R ERNLRIR L
JA267.ZIP ¢ July:1994: Legal Assmtance Office
I TR S Directory, July 1994.
JA268.ZIP- ¥ ‘March 1994 ' Legal Assistance Notarial i ©
T RIS Guide, March 1994,

JA269.ZIP January 1994  Federal Tax Information
R e - Series,"-December 1993, 77! -
g ERTTERT O N 'S
JA271.ZIP - ' May 1994 Legal Assistance Office
Administration Guide,

SR PR L P ?May 1994 6o ‘Ju)" .
S danne e ‘ CoLarunn
*" February 1994 ° Legal Assnslance Deploy-'

ETD D j'mentGurde February U
Sl Tt P b s 19947 nra s st

i I I A | ST IR TR b ot I AR SRS T Tga1e s

JAIT2.ZIP -

JA274ZIP March 199‘2 "Umformed Services For- -
s b mrpdes’ D mer Spouses” Protections
TR T TSV R Act—Outhne and Refer-ls la
S A R CLT ences. . o o siaig

FILE NAME
JA275.ZIP - &

SO RENRTEA A S

JA276.2IP July 1994
ISR LTI SIS T

JA281 ZIP . - November 1992
JA285.ZIP - January 1994
ST REERN ST B T
JLORTE T RN L T I |

JA290 ZIP o

ARSI

L T
' !

JA301.ZIP

Lovanlner

sl T e )

A'f'\‘r“i,? YO ERE.
JA310.ZIP October 1993

- i RIZE)

TN ALl

' R LN I
JA320.ZIP January 1994

RN N | RO

At

JA330.ZIP

T
JA337.ZIP  October 1993

; et e lanedy

JA4221ZIP° " April 1993

JA4222.ZIP
e

JA42247IP  April 1993

"i]r[ TS

,,,,,

JASOI-1.ZIP

ot AN LA FORE DA
RN vl
JAS01-2.ZIP  June1993°
R I SR
“{L;.\vi R § »,’, i
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- August 1993

87 March 1992

January 1994

January 1994

? April 1993

April 1993
e T or S ADI 1993, R

Ty une 1993

"VUPLOADED *:-DESCRIPTION" " -

Model Tax Assistance Pro-'
gram.

Preventive Law Senes _
Fuly 1994, Dt

15-6 Investigations.

Senior Officer’s Légal: ..
Orientation Deskbook,
January 1994,

SJA Office Manager’s ti.. /.t
Handbook.

Unauthorized Absences
Programmed Text, August :
1993,

Trial Counsel and Defense
Counsc] Handbook, May -
1993.

Senior Officer’'s Legal Ori-
entation Text, January - -
1994.

Nonjudicial Punishment
Programmed Text, June .
1993,

Crimes and Defenses

.. Deskbook, July 1993.

Op Law Handbook, Disk 1
of 5, April 1993.

OpLaw ﬁandboék, Disk 2
of 5, April 1993.

Op Law Handbook, Disk 3

SR

Op Law Handbook, Disk 4
of 5, April1993.
TR TN T AT
Op Law Handbook, Disk 5
of 5, April 1993,

TIAGSA Contrat Law
Deskbook, Volume 1, May
1993,

TIAGSA ContractLaw "'

Deskbook, Volume 2, May
1993.

o1




FILE NAME, ;- UPLOADED «::DESCRIETION . ..: ;.. \\"

JA505:11.ZIP. ;. July.1994

TN

s

eatmtiwr b e et

JA505-12.ZIP  July 1994

i

anobis, et ol L

JAS505-13.ZIP July 1994
Sbatien e Y
Prely
JAS505-14.ZIP! July 1994
Sy gt
T F AN

JASOS 21 ZIp |- July 1994
, K

St b b npa D LT

JAS505-22.Z1P"" ' July1994’

09y

Sl L ey

JA505-23.ZIP -+ July 1994‘

st e
JASOS4ZIP  July 1994
poepade o e
JAS06-1.Z1P"
PAeilh iecsinndh wnd ot
U N G
1450622 e
f‘\“’W Fapdi €0

: cContractAttorneys’ = 1¢ » |
Course Deskbook, Volume
L, Part 1, July 1994.
il QIR ATC
Contract Attorneys’
Course Deskbook, Volume

I, Part 2, July 1994, -

i Contract Attorneys’~ = .
Course Deskbook, Volume
I, Part 3, July 1994.

” Contract Attorneys’ il
Course Deskbook, Volume
I, Part 4, July 1994,

L S S THETEER Gia oA
Contract Attomeys
Course Deskbook, Volume
II, Part 1, July 1994 i

EE ot SR
Contract Attorneys’
Course Deskbook, Volume
II Part2 July 1994 v

Lo Gind st
Contract Attorneys
Course Deskbook, Volume

» IJ, Part 3, July 199?]

Contract Attorneys’
Course Deskbook, Volume
., IL Part 4, July 1994,

Novetibet 1994 Fiscal Law Course Desk-

book, Partl October R
1994." Y

November 1994 Frscal Law Course Desk-

book, Part 2, October
1994.

SN |

JA506 3 Z[P ol November 1994 Flscal Law Course Desk-

EoteiQ) ool ”".H "
SN IG EN T
JAS508-1 ZIP April 1994
el Sdendhngt o T

'.\’\.‘l’ Jth[.‘r». e

JAS08-2.ZIP |, -April }994

VS E RN SRREIVAS RO D e

Lt

JAS08-3.ZIP ...
vl D seuio VAo dsesl

RAY

92¢

rApril 1994

book, Part 3, October

1994, . evieoy

Government Materiel
Acquisition Course Desk- -
book, Part 1, 1994

Government Matenel i
Acquisition Course Desk-
book, Part 2, 1994.

Government Materiel . 07
Acquisition Course Desk-
book, Part 3, 1994.

S

(RN RN S

FILE NAME ;. UPLOADED (DESCRIPTION: ., 1"\, # VL

1JA509-1ZIP, - . Nayember 1994:Federal Gourtand Board
S TR R N SR LT | Litigation Course, Part 1,
L e 2 1994
1JAS09-2.ZIP  November 1994 Federal Court and Board
A T A W TS TRt STPRTTN 1S It 2 )Llugatwn_Course. mez
IR RS T AT .T‘“~o»‘i 1994.

1JA509-3.ZIP November 1994 Federal Court and Board -
ngapon Course, Part 3, , ¢
1994,

poybincetal e

vy, ey L)

Jj)..

1JA509-4.ZIP November 1994 Federal Court and Board
» Litjgation: Course, Part 4, -
1994.

P et an e nu PR

R I R N

JAS509-1.ZIP, . - February 1994 ; Contract, Claims, Litiga- - {
PN YRR tion and Remedies Course
Deskbook, Part 1, 1993.
FOCE Ao Groanga

PR I

DIREE I RIPT Y AR

JA509- 2 ZIP .. ”,February 1994 Contract Claims, Litiga-
tion, and Remedies Course
R RO, Deskbook, Part 2,,1993.. 4,y
JAGSCHL.WFF March 1992 JAG School report to
CONTCEER T 10 S ST POE O v DSAT. . AN M
J,’.’Qi lvv e
YIR93-1.ZIP  January 1994  Contract Law Division
T TT CH BRI 1993 Year in Review, Part ;
AT LT L 1, 1994 Symposium.

ROyl

YIR93-2ZIP  January 1994  Contract Law Division
e sone s e 1993 Year in Review, Part "
e i s L 2, 1994 Symposium.
e
YIR93-3. ZIP January 1994 Contract Law Division
st it by 1993 Year in Review, Part" |
! wlih w0 3, 1994 Symposium.
YIR93-4.ZIP .- January. 1994 ;ContractLiaw Division >,
L AR 1993 Year in Review, Part
4, 1994 Symposium.
shomotn? T ey Lot N B o
YIR93.ZIP ey January 1994 Contract Law Division

1993 Year in Review text,
LS TSN AP TR IS E e | 1994 Symposium. 1, 17
RESLIEND I PEOTS O S ST

f. Reserve and:National Guard organizations without
organic computer telecommunications capabilities, and indi-

vidual mobilization augmentees IMA) having bona fide mili-
tary needs for these publications, may request computer
diskettes containing the publications listed above from the
appropriate proponent academic division (Administrative and

Civil Law, Criminal.Law, Contract Law, Internatiohal and {
Operational Law,-or Doctrine, Developments, and Literature)
at The Judge ‘-Advocate General’s School, Charlottesville, Vir-

ginia 22903-1781. Requests must be accompanied by one
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51/s-inch or 31/2-inch blank, formatted diskette for each file.
In addition, requests from IMAs must contain a statement
which verifies that they need the requested publications for
purposes related to their military practice of law.

g. Questions or suggestions on the availability of TTAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General’s School, Literature and Publications
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903-
- 1781. For additional information concerning the LAAWS
BBS, contact the System Operator, SFC Tim Nugent, Com-
mercial (703) 806-5764, DSN 656-5764, or at the address in
paragraph b(1)h, above.

4. TJAGSA Information Management Items

a. Each member of the staff and faculty at The Judge
Advocate General’s School (TJAGSA) has access to the
Defense Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TTAGSA, or to obtain an
e-mail address for someone at TTAGSA, a DDN user should
send an e-mail message to:

“postmaster @ jagsZ.jag.virginia.edu"

b. Personnel desiring to reach someone at TTAGSA via
DSN should dial 934-7115 to get the TTAGSA receptionist;
then ask for the extension of the office you wish to reach.

¢. The Judge Advocate General’s School also has a toll-
free telephone number. To call TIAGSA, dial 1-800-552-
3978.

5. Articles

The following information may be of use to judge advo-
cates in performing their duties:

Ronald Turner, A Look at Title VII's Regu-
latory Regime, 16 W. NEw ENG. L. REv.
219 (1994).

Note, Constitutional Law—Developing
Guidelines in Fourth Amendment “Clothing
Cases” After United States v. Buder, 16 W.
NEw ENG. L. REv. 289 (1994).

Note, Constitutional Law—People v. Griggs:
Illinois Ignores Moran v. Burbine to Expand
a Suspect’s Miranda Rights, 16 W. NEw
ENG. L. REv. 329 (1994).

6. The Army Law Library Service

With the closure and realignment of many Army installa-
tions, the Army Law Library System (ALLS) has become the
point of contact for redistribution of materials contained in
law libraries on those installations. The Army Lawyer will
continue to publish lists of law library materials made avail-
able as a result of base closures. Law librarians having
resources available for redistribution should contact Ms. Hele-

na Daidone, JAGS-DDS, The Judge Advocate General’s
School, United States Army, Charlottesville, Virginia 22903-
1781. Telephone numbers are DSN: 934-71135, ext. 394, com-
mercial: (804) 972-6394, or facsimile: (804) 972-6386.

The following materials have been declared excess and are
available for redistribution. Please contact the library directly
at the address provided below:

Office of the Staff Judge Advocate, HQ,
United States Army Training Center & Fort
Jackson, Fort Jackson, South Carolina,
29207-5045, Attn: Ms. Hall, commercial
(803) 751-7844, DSN 734-7844, has the fol-
lowing material:

¢ South Carolina Code (complete set)

Office of the Staff Judge Advocate, HQ,
United States Army Engineering Center &

. Fort Leonard Wood, Fort Leonard Wood,
Missouri 65473-5000, Attn: CPT Henning,
commerical (314) 596-0624, DSN: 581-
0624, has the following material:

* United States Supreme Court Reporter,
L.Ed, vol. 111

Office of the Staff Judge Advoate, HQ, First
United States Army, Fort Meade, Maryland
20755-7900, Attn: MSG Terry Jackson,
commerical: (404) 362-3345, DSN: 797-
3345 has the following material:

o Federal Reporter (complete set)

¢ Maryland Code (complete set)
¢ United States Supreme Court Reporter
(complete set)

* U.S.C.A. (complete set)

¢ West Military Reporter and Digest (com-
plete set)

Reduction in Slip Opinions

The new contract for slip opinions has been awarded. The
number of opinions received by some offices has been
reduced. Offices that receive one or two copies of the slip
opinions (eg., medical commands, military judges) will con-
tinue to receive the same number. Offices that receive more
than two copies, however, will have the number reduced and
will receive no more than two copies. One copy is for the
SJA/CJA/OIC and one copy is for the local TDS office.
Unless we have contacted your office, the number of advance
sheets and military justice reporters have not been decreased.

The reduction in slip opinions resulted in significant sav-
ings for the ALLS budget. These savings will be used to pur-
chase useful items for our libraries, such as CD-ROMs.

*U.8. Government Printing Office: 1094 — 386-62900010  JANUARY 1995 THE ARMY LAWYER DA PAM 27-50-266 93




N
agohinlf gn

hinignv ,:.T";"'_ vt ot
A0 ;(3' dxs ,-‘]! ! 'I/i‘\ Sl ST
R e

1 v oy P r "
s ceuuxs Lamlooh au b pedry oentt
TIN5 (o132 UN TR Lolo U T T BN T SLETC PRI EH I TR BT RSP
T e N I P L AR SN TR ST TR

Canithi

i uinnavsbd

EHTHDS

cobnTVinid enl e
kb ..

Y = bidid

' ALY R
T dwaing

oty ol

Conr SO BT e

LT ot
Tosinn

oo L

R ':'.n ’

¥

NERLTRE I S TH O BT R tE frgil) e

. PV e
PN

el gl e

1k o g d e bt e

PRUL IR & PV e v PR
e oo ee el g eminon v oY

Lo iemus meme e 1edan

A oand ageitie arico v
| P RG S ISR DI TN VIR NI B b
ST U I A [ RN H Y N

. \ -
8¢ BTN AP IR M N AN

s b o oo
Mot e 2wl

ays

Teieen '
InoG: 2f8

TR TS

¥

S et et ot U bae et

(] DL Ao O QEL [ ST L

Ll dos ol crvatelh balsnmot cdnsia dom
wirriow yeum AL too o o,
sraildun oabroupyt ol oo o

;7 I e gt g fees . o et Ve
Sds RS [T | TS RESEE R W (LS TA RS A
K o IR e ! i FAS HURA A T TR ';if"!;:-’»

P S ERT TA) N EEE TSR IO P35 T3 4 1 N NI D

A SR N SN 1 Y IR I A L

ot L anon e Pt

AR YA 1 HIE R RS N R BT Y KIS PR
ML rald) i : it "
. : RGN

Deesu s waloned brs i od1 ]

0L AN CAC AT Tonnin?
g nse sineids sl o RO sl o :

an ki oy cRDAUN L aae o0 ;"%:ti.viiu Y

Lo

FRt T P

et VIV G L AAUT Y e e e e e

PO
Selte i vt
.
il G
e
C T PR o
T s L ) R
;
A TR
CRREENG o
BETP: TS S PR3 VR A I TR S S TR A
R BRCEN
vty s — DI
TTTARIEAN 1!*.""'\‘,"\7'l‘.'“ \“\m'i
Vet by e e bl
AR R AL
ST IR B S TR fond
A Wi “'M)Ei RN IR SERSITURY
SEh RN I Wonhe ol oo v
eSS RN S S I I |
it i 5 P
3 v B argieerps e e B P PO I ¥ 4
-rb s v A i o Josrnes ) A
Cooqerral w0 CAdA)Y o Y oveari Db i ud oy Lasi

ol l; it o et o acdroddoeilay e saetin0 T b
SETRERRCITEY N TAN Ve o sipdtt e
Silvn s gl s v ol

st oansirnobwe b e

il SO e

ol o) S

[N PR B

oot etA s s bieere LA sulalinve 2
CATA T YHALAAL Mot e o

v




r \‘ -
lé‘, f e H o Ll
P
4 . i L
o, st s

E ¥ Y i . ‘
R IO . [ iy . E‘“ . !
R
O - :
P prenil - :
. - - e I—— S - SR P " e W s e [




By Order of the Secretary of 'thg Amy:

GORDON R. SULLIVAN
General, United States Army
Chief of Staff

Official:

MILTON H. HAMILTON
Administrative Assistant 1o the
Secretary of the Army

7812
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Department of the Army
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US Amy
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Charlottesville, VA 22903-1781
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